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INTRODUCTION. 



It has been remarked that though the substantive penal law 
may be the perfection of reason and wisdom, yet the worst 
criminals may escape, owing to flaws and technicalities in the 
law of procedure. The Indian Code of Criminal Procedure has 
been framed with the express purpose of eliminating all possi- 
bilities of acquittal, except on the merits of the case (Chap. 45). 
No conviction is to be reversed on account of any error or 
irregularity, unless a failure ofjustim has been occasioned thereby,* 
Article 1045 of the New York Code of Criminal Procedure is as 
follows : — " The rule of the common law, that penal statutes 
are to be strictly construed, has no application to this Code. 
The provisions of this Code and all proceedings under it are to 
be liberally construed, with a view to promote its objects, and 
in furtherance of justice." To the same effect is Art. 4 of the 
Louisiana Penal Code. The Criminal Procedure Code of that 
State, framed by a distinguished lawyer and jurist, lays down 
seven objects, one of which is to abolish all forms, that produce 
vexation to the prosecution, to the accused, or to the wit- 
nesses. Another is to tuke away from the guilty all hope of 
escape by a resort to formal or technical objections. Article 3 
states that " the great object of penal law being the preven- 
tion of offences by the example of punishment, the intent of all 
Codes of Procedure is to ensure this end ; therefore, every system 
must be imperfect, which permits the form to defeat the sub- 
stance of the law, and suffers a criminal ever to escape punish- 
ment from any defect of form in his prosecution." The rule as 
to strict construction of penal statutes doubtless originated in 
the extreme severity of punishments. As late as 1837 there 
were as many as 37 capital offences on the Statute-book ; now 
there are but four — murder, treason, piracy by the law of nations, 
and setting fire to dock-yards. No wonder that prisoners were 
acquitted for paltry technical flaws, and that fatal " variances " 
were often found between the indictment and the fact proved. 
But cessante rations eessat et ipsa lex ; and the rule of strict con- 
struction should now be abolished. The swift and certain punish- 
ment of the guilty — and this constitutes the best means of 
prevention — is the object of criminal procedure. It is not only 
necessary that the " antecedens scelestus " should never escape, 
but for the diminution and prevention of crime, it is essential 

» Ind. C. P. C, 537. 
P., a C. L. a 
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2 INTRODUCTION. 

that he should be brought to justice swiftly, and not by a '^ pede 
Foena cloudo" 

English criminal procedure is eminently traditional in its 
character, and has been influenced by the constitutional history 
of the country. The Crown has frequently been opposed to the 
nation, and executive has been in conflict with judicial authority. 
Both under the Tudors and the Stuarts the acquittal of ofienders, 
in the case of press and political oflences in particular, was 
often desired by the community at large. The result has been 
perhaps to give accused persons, not merely a fair trial, but to 
show them indulgence and give them chances of escape. The 
Judges, when in conflict with the executive, have virtually been 
jvdices in sud re. They have been held in check by no droit 
administratif, and administs0.tive questions have been decided 
by them, aud not, as on the continent, by administrative Courts. 
There has been no Tribunal des confliU to determine what matters 
are for administrative, and what for judicial, authority. Had 
there been a Tribunal des conflits, the cases of general warrants, 
inter alia, would probably have been decided differently. A 
general search or inspection is allowed by the Indian Code of 
Criminal Procedure (96), and there was ample authority in 
England for general warrants. In the case of Entinck v. Car- 
rington, Lord Camden, C. J., tries to get over the previous author- 
ities by saying that he can find no other authority to justify a gen- 
eral search for the seizure of a libel than that of " Scroggs and his 
brethren." But Scroggs and Jeffcries were only two out of the 
twelve constituted Judges of the land : and their decision was 
certainly in accordance with law and previous practice. In 
England, then, penal procedure has been intimately connected 
'with the political, moral, and religious opinions of the people ; 
while that of France has emanated purely from Governmental 
authority. 

A divergence of origin has produced marked differences of 
system. Some of the characteristics of the French system of 
procedure are the following : — There is no grand jury, but in 
its place an examining Magistrate, clothed with extraordinary 
and despotic powers : the preliminary examination is secret, and 
no counsel for the defendant admitted at it ; there is, as in most 
European States, at each Court of Justice an officer, specially 
appointed by Government for the prosecution of offences which 
have generally a public character, and the prosecution of which 
does not depend on the will of the injured party. The jury are 
not competent to decide in cases of delict (misdemeanour). There 
is no law of evidence, the decision being given according to moral 
conviction, as in those States in which the Prussian code of pro- 
cedure is adopted. The decision of the jury is by a majority of 
voices ; they do not give a verdict of guilty or not guilty, but 
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INTRODUCTION. 3 

answer questions put by the President of the Court, their finding 
thus being analogous to a special verdict. A great want of 
confidence in the testimony of witnesses is also to be observed 
in their system of procedure ; certain classes of persons are not 
allowed to bear witness, either on account of their relationship 
to one of the parties, or on account of their antecedents. 
Questions can only be put to them through the Judge. Special 
Police Courts exist in all the States of Europe, which give 
judgment in "contraventions" (mostly petty infractions of police 
and sanitary regulations), the characteristic of this grade of 
offence being that the mere violation of the law is punished, 
though there be no criminal intention. There is an appeal only 
from the decision of police and correctional Courts : from hiti:her 
Courts there can only be cassation (revision) on the ground of 
a violation of the law. 

Not only the English, but even the Indian Legislature (whose 
codes are in advance of the English criminal law) may derive 
many useful hints from the criminal procedure codes of other 
nations. I may briefly pass in review some of the points deserv- 
ing of notice : — 

1. In Germany certain infractions of fiscal laws can be tried 
by the administrative authorities, but the accused may appeal to 
higher administrative authority, or claim a judicial decision. 
In India we have some cognate instances, e. ^., in the case of 
certain infractions of the laws relating to Stamps, Forests, and 
Canal Eevenue. 

2. In some countries (e. g,, Ital. C. P. C, 102), doctors, sur- 
geons, and other officers of health are bound to give information 
to the local judicial police of cases of serious bodily injury, 
wounds, poisonings, in which they have given the aid of their 
profession. There is no such legal obligation in India or England, 
except if homicide has been committed. So doctors and other ex- 
perts are bound to give assistance at investigations. — Fr. C. P. C, 
43 ; Cass., 6th Aug. 1836 ; Ital. C. P. C, 121—131. 

3. In some countries certain high officials are exempt from 
appearance in Court. In Germany, for instance, the following 
persons are exempt, and must be examined at their offices or resi- 
dences : — ^the Chancellor of the Empire, the Ministers of different 
States, the members of the Senate in free towns, the heads of 
superior departments, and the heads of ministries. — Germ. C. P. 
C, 49. It is a matter for consideration whether some sucTi ex- 
emptions are not advisable in England or India. The Prince of 
Wales, a Secretary of State, the Lieutenant-Governor of a Pro- 
vince, should not be compelled to go into the witness-box. 

4. In recent English Statutes some limitation is generally 
imposed for the prosecution of offences. On the continent gen- 
erally the cognizance of all offences is prescribed by a certain 
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4 INTRODUCTION. 

limitatioD, which varies according to the nature of the offeiice ; 
and punishments are similarly prescribed. Both in England and 
India it is advisable that the law of limitation should be more 
extended to criminal offencesw The maxim nullum tempus occurrit 
reffi is obsoleta 

5. In Germany, among the offences which cannot be prose- 
cuted except on the complaint of the injured party, are included 
theft, misappropriation, and cheating committed to the prejudice 
of parents, relations, guardians, &c. — Germ. C. P. C, 151, 152. 
This appears to be a considerate provision of law. As a matter 
of practice in India (and I believe in England also) such offences, 
though non-compoundable, are often allowed to be withdrawn. 
The French law goes farther, and permits civil reparation only in 
such cases.— P. C, 380. 

6. In India there is nothing to prevent a complainant, whose 
complaint of assault, insult, defamation, mischief, &c., has been 
dismissed by a competent Criminal Court, from bringing a suit 
on the same facts in the Civil Court. This should not be per- 
mitted. In Italy there can be no civil action, when it has been 
declared by the Criminal Court either that the act imputed 
does not constitute an offence, or that the accused did not com- 
mit it — Ital. C. P. C, 4, 6. So, if a penal action is pending, a 
civil action must be suspended until the former has been de- 
cided. In France the rule has been laid down by the Court of 
Cassation as follows : — " The acquittal pronoimced in a Criminal 
Court is only an obstacle to a civil action if the Criminal Judge 
has clearly negatived the fact which is the common basis of either 
action, and the civil claim is absolutely irreconcilable with the 
findings and decision of the Criminal Judge." — Cass., 20th April 
1863. In India a complainant, who has been made to give 
compensation to the accused for bringing a vexatious complaint, 
might nevertheless go and file a suit in the Civil Court on the 
same facts. In England, in cases of assault and battery only, 
dismissed on the merits, the Justices must make out a certificate 
of such dismissal and give it to the party accused, and such certi- 
ficate or the conviction ( in case of conviction) is a bar to any other 
proceedings, civil or criminal, for the same cause. — 24 and 25 
Vict., c. 100, 8. 45. 

7. In England and India an accused cannot, as in certain 
continental countries, be tried in his absence. In England we 
find an approach to this procedure in summary proceedings be- 
fore Justices. If the defendant does not appear in answer to a 
summons, the Justices may either issue a warrant or hear the 
case in his absence, and adjudicate as if he had appeared. — 11 
and 12 Vict., c. 43, s. 2. Whether judgment by default or 
contumacy should be allowed has been a keenly debated ques- 
tion among criminalists. French, Belgian and Itjdian legislators 
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INTRODUCTION. 5 

have answered the question in the affirmative ; but the German 
Code does not generally permit it. There are, however, exceptions. 
A trial can take place in the absence of the accused, when he is 
prosecuted for desertion from military service, or when the 
offence is punishable with fine only, with simple imprisonment 
not exceeding six weeks, or with confiscation. — Germ. C. P. C, 
231. But if the accused has once appeared and been examined, 
and afterwards absconds, the trial can be concluded in his ab- 
sence, no matter what the offence may be. — /c?., 230 

8. In India and Eugland there is no legal obligation on pri- 
vate doctors and surgeons to attend wounded persons or assist at 
the examination of corpses. On the continent such an obliga^ 
tion exists. In Germany the post mortem is made in the presence 
of a judicial officer by two doctors, one being a doctor attached 
to the Court.— Germ. P. C, 87, 88. 

9. A study of foreign codes shows what offences it has been 
considered inadvisable to entrust to the decision of a jury. In 
India cases of homicide and offences against property are tried 
by jury in those districts where trial by jury is in force. It has 
been found that native juries are too prone to convict dacoits, 
previously convicted thieves, &c., whereas many murderers es- 
cape scot-free. The rule in England that the jury must be 
unanimous leads to the acquittal of many guilty persons. The 
general rule in continental countries is that a majority prevails : 
Where the numbers are equal, the accused gets the benefit of 
the doubt— Ital. C. P. C, 492, 505 ; Fr. C. P. C, 347 ; Germ. 
C. 0. J., 198. In Scotland the jury consists of fifteen, and 
a majority suffices. — 2 Hume, 308. In France a simple majority 
suffices for a verdict of extenuating circumstances ; for aggravating 
circumstances a majority of two-thirds is necessary. 

10. On the continent generally the accused must be defend- 
ed. If accused has no defender, the Court appoints one for him. 
— Fr. C. P. C, 294 ; ItaL C. P. C, 275. In India, as in England 
(except in cases of treason), the prisoner is not entitled to have 
counsel assigned to him to defend him gratuitously. In Scot- 
land, every prisoner, however poor, is entitled by Statute, 1587, 
c. 91, to have a counsel to defend him. In Germany, the 
accused must have a defender, if the offence be a crime, and 
he demands one ; also if he be deaf or dumb, or under 16 years 
of age. Disciplinary punishments ^re inflicted on advocates 
who refuse to act, or do their duty in a careless or perfunctory 
manner.— Germ. C. P. C, 137—146. So in Italy.— C. P. C, 
632—637. 

11. The desirability of examining accused persons is no 
longer an open question. A bill has been introduced in Eng- 
land to make them competent witnesses in all cases. In India 
an accused can be questioned for the purpose of enabling him 
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6 INTRODUCTION. 

to explain any circumstances appearing in the evidence against 
him. — 342, C. P. C. In Louisiana the accused is told that he 
is not bound to answer, but that a departure from the truth, 
or a refusal to answer without assigning a sufl&cieut reason, must 
operate as a circumstance against him. — P. C, 173. In several 
American States a defendant may testify in his own behalf, and 
may be cross-examined in full like any other witness. In 
Austria (179, C. P. C.) the accused is invited to answer clearly 
and truthfully. If he answers with cunning and either denies 
the accusation or affirms to be ignorant of the facts which are 
charged against him, the Judge must make known to him with 
** increasing energy" that a lie in presence of the evidence will 
not avail ; and though promises, threats, force, or tricks are 
forbidden, he must with " decent earnestness " insist on his ' 
stating the truth. The examination of the accused is perhaps 
the most important part of the trial in France. There are 
several Statutes in England, under which accused are already 
competent witnesses, e. g., the Mines Regulation Act, 1872, 
Licensing Act, 1872, the Conspiracy, &c., Act, 1875, Explosives 
Act, 1875, Employers* Liability Act, Criminal Law Amendment 
Act, 1885, Margarine Act, 1887. By the Law of Evidence 
Amendment ' Act (40 and 41 Vict, c. 14, s. 1) a defendant is 
in certain proceedings a compellable witness. 

12. Should the right of appeal be enlarged in England, and 
curtailed in India ? The long ladder of appeal and revision 
in India often causes failures of justice. Should an Appellate 
Court have the power to enhance? All Appellate Courts in 
India used to have this power, but it is now possessed only by the 
High Court. The power to enhance is very necessary in India, 
where almost every convicted person appeals, and where native 
magistrates sometimes impose very inadequate sentences. In 
Germany, where the public minister appeals, the sentence can 
be enhanced. In India (417, C. P. C.) the Local Government 
can appeal against a sentence of acquittal. Revision, often after 
appeal, is carried to an absurd excess in India. The limitations 
on revision (or cassation) in Italy, France, and Germany may well 
be adopted by the Indian Legislature. 

13. In India there is a Chief Magistrate in each district, 
who can institute cases on complaint, on a police report, on 
information received from any person, or on his own knowledge 
or suspicion that an offence has been committed. So, on the 
continent there are public prosecutors attached to each Court, who 
have similar powers. In England many offences go unpunished, 
and nuisances flourish unchecked, for want of initiative or pre- 
ventive powers. 

A knowledge of foreign codes is useful to the Magistrate and 
Judge as well as to the Legislator. Such a knowledge serves 



Digiti 



zed by Google 
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as a guide to decidiug officers in cases where a broad discretiou 
is given them, or in matters on which their own Lvw is silent ; 
while the Legislator can pick the brains of the best jurists of 
other countries, and extract from their codes whatever he con- 
siders suitable for the country and the people for whom he has 
to legislate. I have noted above what seem to me to be some of 
the more salient points on which the provisions of continental 
codes dififer from English or Indian law. Their contents may ad- 
vantageously be studied on the following matters also : — Recruit- 
ment of the judicial service, suspension and removal of judicial 
officers, obligations of private persons to arrest, give information, 
or assistance, prevention of nuisances, tender of pardon, execu- 
tion of punishment, bail, transfer of cases, &c. The laws of 
dififerent nations must differ more or less owing to differences of 
climate, character, manners, customs, and morals ; but it must 
always be an aid both to Courts and to Legistators to know some- 
thing of the laws of other countries ; and a diffusion of such 
knowledge must tend to reconcile such differences, or at least 
to make them less manifest and acute — a consummation which 
in these days of universal touring and travelling is surely to be 
most devoutly desired. 

H. A. D. PHILLIPS, 
Bengal Civil Service. 
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COMPARATIVE 

CRIMINAL LAW. 



Vol. II. PROCEDURE, 



THE INDIAN CODE OF CRIMINAL PROCEDURE, 

Act No. X of 1882, aa amended by Aeta III of 1884, X 
of 1886, and V of 1887. 



An Aot to consolidate and amend the law relating to Criminal 

Procedure. 

Whbreas it is expedient to consolidate and amend the 
law relating to Criminal Procedure; 
reamb e. j^ j^ hereby enacted as follows : — 

PART I. 

PRELIMINARY. 



CHAPTER I. 

1. This Act may be called "The Code of Criminal 
Procedure, 1882," and shall come 

Com^wic^ment. ^^^^ ^^^^^ ^^ ^^^ ^^^ ^^7 ^^ January, 

1883; 
It extends to the whole of British India; but, in the 
Local extent. ahsence of any specific provision to 

the contrary, nothing herein contain- 
ed shall affect any special or local law now in force, or any 
special jurisdiction or power conferred, or any special form 
of procedure prescribed, by any other law now in force, or 
shall apply to — 

(a) the Commissioners of Police in the towns of Cal- 
«l cutta, Madito and Bombay, or the police in the towns of 
Calcutta and Bombay ; 

P., c. c. L. 1 
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2 CRIMINAL PROCEDURE. [CHAP. I. 

(b) any officer duly authorized to try petty offences in 
military bazars at cantonments and stations occupied by 
the troops of the Presidencies of Fort St. Qeorge and 
Bombay respectively ; 

(c) heads of villages in the Presidency of Fort Saint 
George; or 

(d) village Police-officers in the Presidency of Bombay ; 

(e) and nothing in sections 174, 175 and 176 shall apply 
to the police in the town of Madras. 

In Madras beads of villages may confine offenders in the village 
choultry for a time not exceeding 12 hours in cases of a trivial nature, 
such as abusive language and inconsiderable assaults or affrays. If 
the offenders belong to any of the lower castes, on whom it may not 
be improper to inflict so degrading a punishment, they may also order 
them to be put in the stocks for a time not exceeding six hours. 
Mad. Eeg. XI, 1816, s. 10. This jurisdiction of heads of villages was 
extended to petty thefts by Mad. Eeg. IV of 1821, s. 6, cL 1. Police 
Patels in Bombay may punish petty offences of assault, abuse, mis- 
chief, theft, and public nuisances. Bom. Act VIII of 1867, ss. 16 — 18. 
See imder s. 6, infrd, 

Stephen (Cr. L., ii, 346) describes the extreme care with which the 
Code of 1872, and generally all Acts, are drawn up in India. The 
Code was first drawn up by a Committee and introduced into the 
Legislative CounciL It was then published in the Oazette^ circulated 
throughout India, and reported on minutely by all experienced 
officers in all parts of the country. It was then referred to a Com- 
mittee of the Legislative Council, who, at a lar^e number of meet- 
ings Teach meeting lasting five hours) discussed the criticisms and 
remarks made on almost every section. " The point," says he, " which 
made an ineffaceable impression on my mind, was the wonderfully 
minute and exact acquaintance with every detail of the system dis- 
played by the civilian members of the Committee. They knew to a 
nicety the history, the origin, and the object of every provision in the 
Code which we were recasting. Such a section, they would say, re- 
presented such a Begulation or such an Act. It was passed in the 
time of such a Governor-General in order to provide for such and 
such a state of things, and we must be careful to preserve its effect. 
To be present at, and take a part in, these discussions was an educa- 
tion not only in the history of British India, but in the history of 
laws and institutions in general. / do not believe that one Act of 
Pa/rliament in fifty is considered with anything approaching to the care 
or discussed with anything approaching to the mastery of the stibfect 
with which Indian Acts are considered and discussed," This testimony 
should be borne in mind by the Anglo-Indian Press and the Indian 
public generally. The Bengal Tenancy Act is a similar example. In 
India perhaps even too much attention is paid to uninstructed criti- 
cism. 

2. On and from the first day of January, 1883, the 

-. , . . . enactments mentioned in the first 
Repealofenactments. ^^^^^^j^ ^^^jj ^^ ^^^^^i^^ to the 
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CHAP. I.] GENERAL PROVISIONS. 8 

extent specified in the third column thereof, but not so as 
to restore any jurisdiction or form of procedure not then 
existing or followed, or to render unlawful the continuance 
of any confinement which is then lawful. 

All notifications published, proclamations issued, powers 

conferred, forms prescribed, local limits 
dJr^SS^^K-"'* d«fin«d' sentences passed, and orders. 

rules and appointments made, under 
any enactment hereby repealed, or under any enactment 
repealed by any such enactment, and which are in force 
immediately before the first day of January, 1883, shall be 
deemed to have been respectively published, issued, con- 
ferred, prescribed, defined, passed and made under the 
corresponding section of this Code. 

3. In every enactment passed before this Code comes 

RefereneefltoCodeof ^^^^ ^^^^^> ^^ "^^'^^^ reference is made 
Criminal Procedure and to, or to any chapter or section of, 
other repealed enacfc- the Code of Criminal Procedure, Act 
"'®'^**- No. XXV of 1861. or Act No. X of 

1872, or to any other enactment hereby repealed, such 
reference shall, so far as may be practicable, be taken to be 
made to this Code or to its corresponding chapter or section. 
In every enactment passed before this Code comes into 
. . , force, the expressions "Officer exer- 

^^l^preBsionsmformer ^j^j^^g ^^^ 'having') the powers (or 

'the full powers') of a Magistrate,** 
" Subordinate Magistrate, first class," and " Subordinate 
Magistrate, second class," shall respectively be deemed 
to mean " Magistrate of the first class," " Magistrate of the 
second class," and " Magistrate of the third class ;" the 
expression " Magistrate of a division of a district" shall 
be deemed to mean " Subdi visional Magistrate," the expres- 
sion " Magistrate of the district" shall be deemed to mean 
District Magistrate," and the expression " Magistrate of 
Police" shall be deemed to mean " Presidency Magistrate." 

4, In this Code the following words and expressions 

- . ... , have the following meanings, unless 

InterpretationHslause. j./r j.«j.x' J ±\^ 

a difierent intention appears from the 

subject or context : — 
(a) ' Complaint ' means the allegation made orally or in 
* Complaint * • writing to a Magistrate, with a view to 

his taking action under this Code, that 
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4 CRIMINAL PBOCEDURE. [CHAP. I. 

some person^ whether known or unknown, has committed an 
offence; but does not include the report of a Police-officer: 

See s. 191. Under s. 18 of the Court Fees Act VII of 1870 a fee 
of eight annas must be paid on any complaint of a non-cognizable 
offence. See (q), infra, 

(b) * Investigation' includes all the proceedings under 

* Investigation' • ^^^^ ^^^ ^^^ ^^® collection of evi- 

dence conducted by the police or by 
any person (other than a Magistrate or Police-officer) who 
is authorized by a Magistrate in this behalf : 

* Inquiry'- ^^^ ' Inquiry 'includes every inquiry 

' conducted under this Code by a Ma- 

gistrate or Court : 

(d) ' Judicial proceeding ' means any proceeding in the 
,.-.., ,. , course of which evidence is or may 

(e) 'Writing' and ' written' include ' printing,' ' litho- 

graphy,' * photography,' ' engraving,' 
^^Writing' and * wnt- ^^ ^^^^ ^^^^ j^^^^ ^ ^^ich words 

or figures can be expressed on paper 
or on any substance : 

(/) 'Subdivision' means a sub- 
« Subdivision*: division made under this Code of a 

District : 
(g) * Province ' means the territories for the time being 
under the administration of any Local 
'Province- Government: 

(h) 'Presidency-town' means the local limits for the 

,^ .^ , , time being of the ordinary original 

Presidency.town : ^.^.j j^^siSction of the High Court of 

Judicature at Fort William, Madras or Bombay : 

(i) * High Court ' means, in reference to proceedings 
against European British subjects or 

* High Court' : persons jointly charged with European 
British subjects, the High Courts of Judicature at Fort 
William, Madras and Bombay, the High Court of Judica- 
ture for the North- Western Provinces, the Chief Court of 
the Punjab and the Recorder of Rangoon : 

In other cases ' High Court * means the highest Court 
of criminal appeal or revision for any local area ; 

or, where no such Court is established under any law 
for the time being in force, such officer as the Governor- 
General in Council may appoint in this behalf: 



Digiti 



zed by Google 



CHAP. I.] DEFINITIONS. 5 

'Chief Jostloe^ ,, C/) 'Ohief Justice' includes also 

the senior Judge of a Chief C!ourt : 

(k) 'Advocate General' includes also a Government 

' Advocate General ' • -^.dvocate, or, where there is no Advo- 

' cate-General or Government Advocate, 

such officer as the Local Government may, from time to 

time, appoint in this behalf: 

(i) ' Clerk of the Crown' includes any officer specially 
•aerkoftheCrown': appointed by the Chief Justice to 
discharge the functions given by this 
Code to the Clerk of the Crown : 
(m) 'Public Prosecutor' means any person appointed 
*PubHcP^oBeoutor^. under section 492, and includes any 
person acting under the directions of 
a Public Prosecutor ; and any person conducting a prose- 
cution on behalf of Her Majesty in any High Court in the 
exercise of its original criminal jurisdiction : 

(ti) ' Pleader,' used with reference to any proceeding in 

* Plead ' • *^y Court, means a pleader authorized 

under any law for the time being in 
force to practise in such Court, and includes (1) an advo- 
cate, a vakil and an attorney of a High Court so authorized, 
and (2) any mukhtar or other person appointed with the 
permission of the Court to act in such proceeding : 

(o) ' Police-station ' means any post declared, generally 

'PoUce^tation ' : ^'' specially, by the Local Government, 

to be a police-station for the purposes 

of this Code, and includes any local area specified by the 

Local Government in this behalf; and " Officer in charge 

,^^ . , ^ of a Police-station" includes, when 

aX^^/toSon'^T'" the Officer ih charge of the Police- 
station is absent from the station- 
house or unable from illness to perform his duties, the 
Police-officer present at the station-house who is next in 
rank to such officer and is above the rank of constable, or, 
when the Local Government so directs, any other Police- 
officer so present : 

As amended by Act V of 1887, s. 1. 

(p) ' Offence ' means any act or omission made punish- 

• Offence * : ^^^^ ^^ ^^^^ ^^^ ^^^ *^® ^^^^ being in 

force : 

(2) 'Cognizable offence' means an offence for, and 

^ . ^, ^ , 'cognizable case' means a case in, 

'O^Swl c^'f '■ ^'"<=h a Police-officer, within or with- 

out the Presidencj^-towns, may, ia 
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6 CRIMINAL PUOOEDURB. [CHAP. I. 

liccordailce with the second schedule, or under any law for 
the time being in force, arrest without warrant : 

* Non-cognizable offence' means an offence for, and 
. ,„ . X. 1 ' non-coffnizable case ' means a case 

oflfence ' : ^^* which a Police-omcer, withm or 

* Non-cognizable without the Presidency-towns, may 
^^^ ' • not arrest without warrant : 

(r) ' Bailable offence ' means an offence shewn as bail- 
able in the second schedule, or which 
• WbLuabSaoe- : « «»«le bailable by any other law for 
the time being m force ; and * non- 
bailable offence ' means any other offence : 

(a) * Warrant-case * means a case relating to an offence 
•Warrant-case'- punishable with death, transportation 

or imprisonment for a term exceeding 
six months ; 

« Q«««^«- «««^ » W ' Summons-case ' means a case re- 

* oammons-case : ^,^, n . • i. i_-i 

lating to an onence not so punishable: 

* European British (u) * European British subject ' 
subject ' : means — 

(1) any subject of Her Majesty born, naturalized or 
domiciled in the United Kingdom of Great Britain and 
Ireland, or in any of the European, American or Austra- 
lian Colonies or Possessions of Her Majesty, or in the 
Colony of New Zealand, or in the Colony of the Cape of 
Good Hope or Natal j 

(2) any child or grandchild of any such person by 
legitimate descent: 

, {v) ' Chapter ' means a chapter of 

*Sch^Se*; *^^^ Code; and 'Schedule' means a 

schedule hereto annexed : 

* Place ' • C'^) ' Place ' includes also a house, 

building, tent and vessel. 

Word» referring to Words which refer to acts done 
acts. extend also to illegal omissions ; and 

- all words and expressions used herein and defined in the 

Words to have same Indian Penal Code, and not herein- 
meaning as in Penal before defined, shall be deemed to 
^^®' have the meanings respectively attri- 

buted to them by that Code. 

5. All offences under the Indian Penal Code shall be 

Trial of oflfeuces under inquired into and tried according to 

Penal Code. the provisions hereinafter contained > 
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€HAP. II.] CLASSES OF CRIMINAL COURTS. 7 

Und all offences under any other law shall be inquired into 
Trialof of fences and tried according to the same pro- 

Bgainst other law. visions, but subject to any enactment 

for the time being in force regulating the manner or place 

of inquiring into or trying such offences. 
See notes under ss. 2, 3, 4, P^ial Code. 



PART II. 



CONSTITUTION AND POWERS OP CRIMINAL COURTS 
AND OFFICES. 



CHAPTER II. 

OP THE CONSTITUTION OF CRIMINAL COURTS AND OFFICES, 

A. — 01(18868 of Criminal Courts. 

6. Besides the High Courts and the Courts constituted 
■ , * ^ . . , under any law other than this Code 

CourteT ^""^''^^^ for the time being in force, there shall 
be five classes of Criminal Courts in 
British India, namely : — 
I. — ^Courts of Session : 
II. — Courts of Presidency Magistrates : 
III. — Courts of Magistrates of the first class : 
IV. — Courts of Magistrates of the second class : 
V. — Courts, of Magistrates of the third class. 

The Courts of District and of Subdivisional Magistrates may be 
regarded as separate classes. See Schedule III. 

In France the lowest grade of Courts are the Police CourtsTTri- 
bunaux de Police), which take cognizance of contraventions. Tliere 
is an appeal to the Tribunal CorrecttoTiel against a sentence of im- 
prisonment or fine exceeding five francs. The next higher courts 
— ^really the Courts of first instance in civil and criminaf matters — ^ 
are the Tnbunaua; Oorrectionnels, which take cognizance of all mis- 
demeanours ((Mit8)y where the punishment exceeds fifteen franca 
fine or five days' imprisonment, and also of offences a^inst the forest 
laws. The accused, who can always be represented by a proxy at a 
Police Court, must appear in person before this tribunal, if so ordered, 
except in those cases in which no imprisonment can be pronounced, 
when his lawyer {avoii^ can represent him. In France the avocat 
defends a client, and the avou^ represents the person of the client* 
When he does not appear, he is judged by default, and he can only 
appeal gainst such a condemnation within five davs after tiie com- 
munication of the sentence. The same proofs are admitted as in cases 
of corUravention. The ascendants or descendants of the accused, brothers 
or sisters, or the same relations by marriage, are not admitted as wit- 
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The proceediUgfiT are il» follows :— The public prosecutor or 

the partie civile commences with a statement of the afi&ir ; then the 
proc^ verhaux or reports (if any) are read by the clerk ; tibe wit- 
nesses for and against are heard ; the accused is interrogated and 
matkes his defence ; the puUic prosecutor sums up the afisdr am) makes 
his report (coTicludon); uie accused has the ri^t of reply, and thereupon 
judgment is pronounced either in the same sitting or the next. When 
the act appears to be only a contravention, the Court pronounces the 
legal penalty for the same ; if it is a crime, the tribunal is incompe- 
tent, and can only give a warrant of commitment {mandat de cUjidt} 
or warrant of arrest (mandat d arrii)^ and the accused is sent before 
the Jibge d Instructiony in order that he may prepare the case for the 
Ccmrt of Assizes (Cour d Assises), 

In some continental countries police ofScers must be classed among 
Criminal Courts. Article 463 of the German Code of Criminal Procedure 
empowers the police authorities, in the case of certain contraventions 
to pronounce a sentence of aimple inmrisonment (Haft) for 14 days 
or fine« A contravention is the infraction which the law punisliuBS 
with a maximum of six weeks' simple imprisonment or a fine of 150 
marks. Germ. P. C 1. In some eases the defendant can appeal to 
superior police authority ; when he cannot do so, he can claim a ^udi- 
did decision within a week. 

In Grermany the administrative authorities can inflict sentences of 
fine and confiscation for infractions of revenue laws, such as those 
relating to stamps, customs, the post, &c. An accused fined by an ad' 
ministrative autnorit^^^ can, within a week, either appeal to higher 
a^inistrative authority, or claim a judicial decision, but cannot have 
recourse to both these remedie& If the fine cannot be realized, im- 
prisonment in default can oi^y^ be ordered by a Judicial Court. If 
the accused appeals to a JudicuJ Courts he must declare his intention 
to the administrative authority^ so that the administration may have 
every opportunity of supporting the order, and safegnardingf the 
interests of the revenue, uei'm. C. P, C*, Bk^ Vl^ s. 3.. There ap- 
pears to be no reason why collectorate officers in India should not in the 
same way be empowered to try certahi fiscal offi^tices, such as those 
against the excise laws. Th^ are presumably better able to appor* 
tion suitable punishments in such cases. The principle is admitted 
in tJie Stamp Act. Sec. 71 of the Forest Act VIL of 1878y eKqwwers 
forest officers to inquire into forest offences and take evidence ; and it 
hsM been proposed to empower them to compound for certain offences 
against the Act. There is something to De said in favour of such a 
proposal. A village bordering on a forest, may be fifty miles from the 
nearest Court, and a villager, who has cut reserved wood, would often 
prefer to pay its value or twice its value rather than be summoned 
to attend a Magisterial Court and so be subjected to expense and loss 
of time. Officers in the Public Works Department are sometimes 
emnowered to try certain offences against the Canal Bevenue. See 
under s. 1, stiprd. 

B. — Territorial Divisions. 
7. Every Province (excluding the Presidency-towns) 

Q . „ Tk- . . shall be a Sessions Division, or shall 

Sessions Divisions : • j. * o • -rv • • 

consist of Sessions Divisions ; 
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CHAP, n.] TBRHITOMAL DIVISIONS. 9 

and every Sessions Division shall, for the purposes of 

^^^ this Code, be a District or consist of 

^^^^- Districts. 

The Local Government may alter the limits, or, with 

the previous sanction of the Govern- 

.fn^a'lt'AffnL^'^^ or-General in Council, the number, 
fiions and DiBtriotB. _ i tv- • • ■• t%» . " *. 

of such Divisions and Districts. 

The Sessions Divisions and Districts existing when this 
Code comes into force shall be Sessions 
.nf^^^t^. Divisions and Districts respectively, 
ed tiU altered. unless and until they are so altered. 

Every Presidency-town shall, for 
be^'^i^"^!^. ** the purposes of this Code, be deemed 
to be a District. 

8. The Local Government may divide any District 

outside the Presidency-towns into Sub- 
tri!teZoVSiSi" divisions or make any portion of any 

such District a Subdivision, and may 
alter the limits of any Subdivision. 

All existing Subdivisions which are now usually put 

under the charge of a Magistrate shall 

«;J5!'^i^ff.i«f?^^^'" be deemed to have been made under 
Bions maintainea. ... ^ . 

this Code. 

C, — Courts and Ojfflces outside the Presidency-towns. 

9. The Local Government shall establish a Court of 
^ . g . Session for every Sessions Division 

essi . ^^^ appoint a Judge of such Court. 

It may also appoint Additional Sessions Judges, Joint 
Sessions Judges and Assistant Sessions Judges to exercise 
juiisdiction in one or more such Courts. 

All Courts of Session existing when this Code comes into 
force shall be deemed to have been established under this Act. 

10. In every District outside the Presidency-towns, the 
District Magistrate. I^^caJ Government shall appoint a 

Magistrate of the first class, who shall 
be called the District Magistrate. 

11. Whenever, in consequence of the office of a District 
Officers temporarily ^^gistrate becoming vacant, any 

snooeeding to vacancies Omcer succeeas temporarily to the 
in office of District chief executive administration of the 
Magistrate. District, such officer shall, pending the 
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10 CRIMINAL PROCBDURE. [CHAP. II. 

orders of the Local Goveriimenfc, exercise all the powers 
and perform all the duties respectively conferred and 
imposed by this Code on the District Magistrate. 

12. The Local Government may appoint as many 
« ,- ji X iLT ^ persons as it thinks fit, besides the 

tiTte^ District Magistrate, to be Magistrates 

of the first, second or third class, in 
any District outside the Presidency-towns ; and the Local 
Government, or the District Magistrate subject to the con- 
. , , trol of the Local Government, may, 
liSction. from time to time, define local areas 

within which such persons may exer- 
cise all or any of the powers with which they may respect- 
ively be invested under this Code. 

Except as otherwise provided by such definition, the 
jurisdiction and powers of such persons shall extend 
throughout such District. 

13. The Local Government may place any Magistrate 
Power to pub Magis- of the first or second class in charge 

trate in oharge of Sub- of a Subdivision, and relieve him of 
division. tJ^e charge as occasion requires. 

Such Magistrates shall be called Subdivisional Magis- 
trates. 

The Local Government may dele- 

to E«ltS^ M.5.K" ^*« ite powers under this section to 

the District Magistrate. 



^o*' 



14. The Local Government may confer upon any person 
« . , ,, . i. X all or any of the powers conferred or 

Special Magistrates. ^^nferribie by or under this Code on 

a Magistrate of the first, second or third class, in respect 
to particular cases or to a particular class or particular 
classes of cases, or in regard to cases generally, in any 
local area outside the Presidency-towns. 

Such Magistrates shall be called Special Magistrates 
With the previous sanction of the Governor-General in 
Council, the Local Government may delegate, with such 
limitations as it thinks fit, to any officer un<ler its control 
the power conferred by the first paragraph of this section. 
No powers shall be conferred under this section on any 
Police-officer below the grade of Assistant District Super- 
intendent, and no powers shall be so conferred except so far 
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CHAP. II.] BENCHES OF MIGISTRATES. 11 

as may be necessary for preserving the peace, preventing 
crime, and detecting, apprehending and detaining ofienders 
in order to their being brought before a Magistrate, and 
for the performance by the officer of any other duties 
imposed upon him by any law for the time being in force. 

15. The Local Government may direct any two or more 
Benohes of Magia- Magistrates in any place outside the 

Urates. Presidency-towns to sit together as a 

Bench, and may by order invest such Bench with any of 
the powers confeiTed or conferrible by or under this Code 
on a Magistrate of the first, second or third class, and direct 
it to exercise such powers in such cases, or such classes 
of cases only, and within such local limits, as the Local 
Government thinks fit. 
Except as otherwise provided by any order under this 
Powers exercisable section, every such Bench shall have 
by Bench in absence of the powers Conferred by this Code on 
special direction. ^ Magistrate of the highest class to 

which any one of its members who is present taking part 
in the proceedings as a member of the Bench belongs, 
and as far as practicable shall, for the purposes of this 
Code, be deemed to be a Magistrate of such class. 

Pleaders are sometimes made Honorary Magistrates. " No person 
is capable of becoming or being a Justice of the Peace for any county 
in England and Wales in which he practises and carries on the 
profession or business of a Solicitor or Proctor." Steph. Big., C. P., 
34. The Bengal Goyemment seldom appoint Pleaders as Honorary 
Magistrates. I am not aware of the practice in other Provinces. 

16. The Local Government may, or subject to the con- 
Power to frame rules ^^ol of the Local Government the 

for guidance of Bench- District Magistrate may, from time 
^' to time, make rules consistent with 

this Code for the guidance of Magistrates' Benches in any 
district respecting the following subjects : — 

(a) the classes of cases to be tried ; 

(6) the times and places of sitting ; 

(c) the constitution of the Bench for conducting trials ; 

(d) the mode of settling differences of opinion which 
may arise between the Magistrates in session. 

In Bengal, when the Bench consists of an even number, the Chair- 
man has a casting vote ; otherwise, the opinion of the majority 
prevails. 
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17. All Magistrates appointed under sections 12, 13 and 
fl«iw.»^4««*«/.« ^t iir« 1*> ^^^ ftU Benches constituted under 

gistrates and Benches section 15, shall be SUDOrdinate to 
to DUtriot M a g i 8 - the District Magistrate, and he may, 
^^^ » from time to time, maJ^e rules con- 

sistent with this Code as to the distribution of business 
among such Magistrates and Benches ; and 

every Magistrate (other than a Subdi visional Magistrate) 
and every Bench exercising powers 
Magistral. "^ * Subdivision shall be subordinate 

to the Subdivisional Magistrate, sub- 
ject, however, to the general control of the District Magis- 
trate. 

All Assistant Sessions Judges shall be subordinate to 

Subordination of Aa- the Sessions Judge in whose Court 
Blatant Sessions Judges they exercise jurisdiction, and he may, 
to Sessions Judge. from time to time, make rules con- 

sistent with this Code as to the distribution of business 
among such Assistant Sessions Judges. 

Neither the District Magistrate nor the Majristrates or 
Benches appointed or constituted under sections 12, 13, 14 
and 15 shall be subordinate to the Sessions Judge, except 
to the extent and in the manner hereinafter expressly 
provided. 

As to subordination to the District Magistrate, see ss. 125, 14&, 
167, 406, 407, 436, 437, 606, 515. See also s. 349. 

D.^— Courts of Presidency Magistrates, 

18. The Local Government shall, from time to time, 

appoint a sufficient number of per- 

.i^^'mSrt^"' T'- fr^"'^^ «^"f ^ . Presidency 
Magistrates) to be Magistrates lor 
each of the Presidency-towns, and shall appoint one of 
such persons to be Chief Magistrate for each such town. 

Any two or more of such persons may (subject to the 
rules made by the Chief Magistrate under the power here- 
inafter conferred) sit together as a Bench. 

19. Every Presidency Magistrate shall exercise jurisdic- 

tion in all places within the Presi- 
iuStk>n!^ ""' *^'''' dency-town for which he is appointed 

and within the limits of the port 
of such town and of any navigable river or channel lead- 
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ing thereto, as such limits are defined under the law for the 
time being in force for the regulation of ports and port-dues. 

20. Every Presidency Magistrate in the town of Bom- 

bay shall exercise all jurisdiction 

t ^^L^^^^'^^*" which, under any law in force imme- 

y essions. diately before the first day of April, 

1877, was exercised in that town by the Court of Petty 

Sessions : 

Provided, that appeals under the law for the time being 
regulating the municipality of Bombay, shall lie to the 
Chief Magistrate only. 

21. Every Chief Magistrate shall exercise within the 
rru- sTLT • * 4. local limits of his jurisdiction all the 
Chief Magiatrate. ^^^^^ conferred on him by this Code, 

or which by any law or rule in force immediately before 
this Code comes into force are required to be exercised by 
any Senior or Chief Magistrate, and may, from time to 
time, with the previous sanction of the Local Government, 
make rules consistent with this Code to regulate — 

(a) the conduct and distribution of business and the 
practice in the Courts of the Magistrates of the town ; 

(b) the times and places at which Benches of Magis- 
trates shall sit ; 

(c) the constitution of such Benches ; and 

{d) the mode of settling diflferences of opinion which 
may arise between Magistrates in Session. 

E. — Justice of the Peace. 

22. The Qovemor-Qeneral in Council, so far as regards 
Justice of the Peace the whole or any part of British 

for the Mufassal. India outside the Presidency-towns, 

and every Local Government, so far as regards the teni- 
tories subject to its administration (other than the towns 
aforesaid), 

may, by notification in the official Gazette, appoint such 
European British subjects as he or it thinks fit to be Jus- 
tices of the Peace within and for the territories mentioned 
in such notification. 

It was apparentb^ an oversight that the word 'persons' was not 
substituted for * European British subjects' in Act III of 1884 
(Ilbert Bill). See s. 443. A native District Magistrate may now try 
a European British subject 
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The Code does not state what special duties a Justice of the Peace 
has as distinguished from a Magistrate, and the origin of the term 
has been lost sight of. Under the dual system of the Supreme and 
Sudder Courts Justices used to administer criminal justice to Eng- 
lishmen. The other Magistrates, the Company's officers, adminis- 
tered justice to natives in the Mofussil, first as deputies, then as 
successors to the Mogul. When Act XIII of 1856 created Police 
Magistrates for Presidency-towns, with similar jurisdiction to those 
in England, it required that they should previously be made Justices 
. of the Peace. Later Act IV of 1877 declared that every Presidency- 
town Magistrate should be a J. P. by virtue of his office. It was 
taken for granted in the earlier enactments that all Justices of the 
Peace would be European British subjects. As to whether a native 
covenanted civilian could be a J. P., this was settled, quoad Presi- 
dency-towns, by s. 4 of Act II of 1869. As regards the Mofussil, a sec- 
tion in the Code of 1872 declared that a European British subject could 
only be tried by a Magistrate of the 1st class, who was himself a 
J. F. and an E. B. S. As a J. P. has no special f imctions in the Mofus- 
sil except his jurisdiction over Europeans, it followed that a Native 
Civilian could not be a J. P., or if he could, it would be purely in an 
honorary sense. The Code of 1882 expressly states that a J. P. for 
the Mofussil must be an E. B. S., but this again is altered by Act III 
of 1884 (Ilbert Bill). By this Act all Sessions Judges and District 
Magistrates have jurisdiction over Europeans. There is one Native 
Sessions Judge in Bengal, and three Native District Magistrates. 

In England the duties of a Justice of the Peace are to keep the 
peace within the district in which he is authorized to act, and to 
cause to be kept therein all ordinances and statutes for the good of 
the peace and for preservation of the same and for the quiet rule and 

Government of the Queen's people, and to inquire into and hear and 
etermine such offences as fall within his jurisdiction, and to dis- 
charge all other duties imposed upon him by any statute. Steph. Dig., 
C. P., 28. 

Justices of the Peace 23. The- Governor-General in 
for the P r 8 i d e n cy- Council or the Local Government, so 
*o^^' far as regards the town of Calcutta, 

and the Local Government, so far as regards the towns 
of Madras and Bombay, 

may, by notification in the official Gazette, appoint to 
be Justices of the Peace within the limits of the town 
mentioned in such notification any persons resident within 
British India, and not being the subjects of any foreign 
State whom such Governor-General in Council or Lo^l 
Government (as the case may be) thinks fit. 

24. Every person now acting as a Justice of the Peace 

within and for any part of British 

fJ"^ ^'"^'''^ India other than the said towns, 

tne reace. , ..,,.' 

under any commission issued by a 
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High Court, shall be deemed to have been appointed under 
section 22 by the Governor-General in Council to act as 
a Justice of the Peace for the whole of British India other 
than the said towns. 

Every person now acting as a Justice of the Peace with- 
in the limits of any of the said towns under any such 
commission shall be deemed to have been appointed under 
section 23 by the Local Government. 

25* In virtue of their respediive offices, the Govemor- 
_ ^ ^ General, the Ordinary Members of 

t^fpet^ "^^ ""' the Council of the Governor-General, 
the Judges of the High Courts and 
the Recorder of Rangoon are Justices of the Peace within 
and for the whole of British India ; Sessions Judges and 
District Magistrates are Justices of tlie Peace within and 
for the whole of the territories administered by the 
Local Government under which they are serving; and 
the Presidency Magistrates are Justices of the Peace 
within and for the towns of which they are respectively 
Magistrates. 

As amended by Act III of 1884, a. 1. 

F. — Suspension and Removal. 

26. All Judges of Criminal Courts other than the High 

Courts established by Royal Charter 
mo^rowudgllf .id a^^i all Magistrates may be suspend- 
Magistrates. ed or removed Irom omce by tne Lo- 

cal Government ; 
Provided that such Judges and Magistrates as now are 
liable to be suspended or removed from office by the 
Governor-General in Council only shall not be suspended 
or removed from office by any other authority. 

See sec. 197. 

27. The Governor-General in Council may suspend or 
Suspension and re- remove from office any Justice of the 

moval of Justices of Peace appointed by him, and the 
the Peace. Local Government may suspend or 

remove from office any Justice of the Peace appointed 
by it. 
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CHAPTER IIL 

POWERS OF COURTS. 

A, — Description of ofencea cognizable by each Court, 

28. Subject to the other provisions of this Code, any 

offence under the Indian Penal Code 
^ffenoes under Penal ^^^^y ^e tried by the High Court or 

Court of Session or by any other 
Court by which such offence is shown in the eighth column 
of the second schedule to te triable. 

See ss. 193, 194. Except as provided in s. 477, Sessions Judges 
can only tiy cases committed to them by Magistrates. The High 
Court exercises appellate jurisdiction over the Province. The original 
jurisdiction of the Calcutta High Court is confined to the town of 
Calcutta. But see ss. 447, 456, 626. 

29. Any oflfence under any other law shall, when any 
Offences under other Court is mentioned in this behalf in 

laws. such law, be tried by such Court. 

When no Court is so mentioned, it may be tried by the 
High Court or by any Court constituted under this Code : 
Provided that— 

(a) no Magistrate of the first class shall try any such 
ofTence which is punishable with imprisonment for a term 
which may exceed seven years ; 

(6) no Magistrate of the second class shall try any such 
oflfence which is punishable with imprisonment for a term 
which may extend to three years ; and 

(c) no Magistrate of the third class shall try any such 
oflfence which is punishable with imprisonment for a term 
which may extend to one year. 

The Queen's Bench Division of the High Court of Justice has juris- 
diction over all offences committed in India or the Colonies whidi 
render the offender liable to be tried in England under 11 Will. 
III., c. 12, or 13 Geo. III., c, 63, s. 39, or 42 Geo. IIL, c. 85. 

30. In the territories respectively administered by the 

. Lieutenant-Governor of the Punjab 
abte^TdSSj""" »"«! the Chief Commissioners of Oudh. 
the Central Provinces, British Burma^ 
Coorg and Assam, and in those parts of the other Provinces 
in which there are Deputy Commissioners or Assistant 
Commissionei-s, the Local Government may, notwithstand- 
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ing anything contained- in section 29, invest the District 
Magistrate with power to try as a Magistrate all offences 
not punishable with death. 

B. — Sentences which may be passed by Courts of various 

Classes. 

c^n'S^"Zl"l^io?S 31. A High Court may pass any 
Judges may pass. sentence authorized by law. 

A Sessions Judge, Additional Sessions Judge or Joint 
Sessions Judge may pass any sentence authorized by law ; 
but any sentence of death passed by any such Judge shall 
be subject to confirmation by the High Court. 

An Assistant Sessions Judge may pass any sentence 
authorized by law, except a sentence of death or of trans- 
portation for a term exceeding seven years or of imprison- 
ment for a term exceeding seven years ; but any sentence 
of imprisonment for a term exceeding four years and any 
sentence of transportation passed by an Assistant Sessions 
Judge shall be subject to confirmation by the Sessions 
Judge. 

As amended by s. 1, Act X of 1886. 



Sentences which Ma- 
gistrates may pass. 



32. The Courts of Magistrates may 
pass the followingsentences namely : — 



(a) Courts of Presidency 
Magistrates and of Magis- 
trates of the first class : 



(&) Courts of Magistrates 
of the second class : 



(c) Courts of Magistrates 
of the third class. 



p., c. C. L. 



Imprisonment foraterm not 
exceeding two years, includ- 
ingsuch solitary confinement 
as is authorized by law ; 

Fine not exceeding one 
thousand rupees ; 

Whipping. 

Imprisonment foratermnot 
exceeding six months, includ- 
ing such solitary confinement 
as is authorized by law ; 

Fine not exceeding two 
hundred rupees ; 

Whipping. 

Imprisonment for a term 
not exceeding one month ; 

Fine not exceeding fifty 
rupees. 



Digiti 



zed by Google 



18 CRIMINAL PllOCEDURE. [CHAP. III. 

The Court of any Magistrate may pass any lawful sen- 
tence, combining any of the sentences which it is author- 
ized by law to pass. 

No Court of any Magistrate of the second class shall 
pass a sentence of whipping, unless he is specially em- 
powered in this behalf by the Local Government. 

See Whipping Act, VI of 1864. See also Eeformatories Act, V of 
1876 ; State Prisoners Acts, XXXIV of 1850 and III of 1858 ; and 
Criminal Tribes Act, XXVII of 1871. In Madras, heads of villages 
may for certain trivial offences place in the stocks for six hours offend- 
ing persona of any of the lower castes. Madras Eeg. XI, 1816, s. 10. 
See notes under s. 53, P. C. 

In France civic degradation is a necessary corollary of a conviction 
for a crime (as opposed to a delict) ; in Eussia and Germany such 
punishment is left to the discretion of the Court, In Russia the con- 
sequences of condemnation to imprisonment with hard labour are loss 
of certain family rights, loss of property (which at once passes to the 
heirs), and after release compulsory residence in Siberia. The Eussian 
Code (27) permits the husband or wife of a condemned person to 
procure a divorce from the ecclesiastical authorities. The Dutch 
Penal Code (28) deprives also of the right to exercise certain profes- 
sions. When the imprisonment is not for life, such derivation may 
be imposed for any term from two to five years. Tne Hungarian 
Penal Code (54 — 59) contains some elaborate provisions regarding 
this form of punishment, which, as well as suspension of political 
rights, may be imposed in any case in which the principal punishment 
is imprisonment or detention in a State prison for six months or more. 
Article 291 of the same code enacts that when any person has caused 
the death of another by inexperience or negligence in his profession 
or occupation or hj non-observance of the rules relating thereto, the 
Court may prohibit him from exercising such profession or occupation 
altogether, or for a fixed time, as it thinks fit, and may order that 
any fresh authorization shall depend on a new examination or other 
proof of the required capacity. 

Article 310 enacts a similar provision in cases in which serious bodily 
harm has been caused bv negligence of the kind alluded to. In Eng- 
land up till a comparatively recent date, certain forfeitures and other 
consequences used to follow on a conviction for treason or felony ; but 
they were abolished by statute 33 and 34 Vict., c. 23, s. 1, passed in 
the year 1870. The opponents of forfeiture argued that such a sen- 
tence bears hardly on innocent relations. This objection is partly 
met in India by the concluding words of sec. 62 of the Penal Code^ 
"subject to such wovision for his family and dependants as the 
Government may think fit to allow during such period." 

The incapacity to testify as a witness used to follow as a conse- 
quence of a conviction for treason, felony, and all those misdemeanours 
known by the term crimen falsi. See Greenleaf, Evid. i., 373. In 
some American States the disqualification to testify still exists, if the 
witness is objected to ; otherwise, not. Article 43 of the Eussian Penal 
Code excludes the evidence, except in cases in which it is abso- 
lutely indispensable. The French and Belgium Codes allow sudi 
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persons to depose only for the purpose of giving simple information. 
Fr. P. C, 34 ; Belg. P. C, 31. 

In Italy, there are two punishments called " confinement " and " local 
exile." Under the first the condemned person must live in a certain 
place ; the second forbids him to live in certain specified places. He 
can choose his own residence, provided it be not less than three my- 
riameters from the commune in which he is domiciled, from that 
in which the offence has been committed, and from that of the victim 
or injured party. In case of disobedience, he can be arrested and im- 
prisoned for the remaining duration of his sentence. Ital. P. C, 30 ; 
C. P. C, 778. The object of these provisions is to prevent released 
convicts from oppressing, annoying, or in any way taking venffeance 
on the complainant, witnesses, or jurors. In India fear of such ulterior 
oppression often prevents respectable witnesses from coming forward to 
give evidence. It appears from the Mirror that a punishment analo* 
gous to local exile must have existed in England at least as late as 
the time of Edward II : " Inferior punishments, not capital, were 
these ; mending the highways, causeways and bridges, settmg in the 
pillory and st^ks, abjuration of the realm, banishment either from 
the kingdom or some particular town^ by prohibiting the entering into 
or going out of such a place, &c." Mirror, ch. iv., s. 17. 

Nearly all criminalists are agreed that minima punishments should 
be abolished, and that the law should merely fix the maximum. As 
regards circumstances for consideration in awarding punishment, see 
notes under s. 63, P. C. The Kussian Penal Code contains some very 
detailed directions regarding aggravating and extenuating circum- 
stances. Among the former is enumerated the dissimulation or obsti- 
nacy of denial which the accused has shown during his trial, especially 
if he has sought to implicate innocent persons, .^ong the latter are 
the fact that accused has confessedly the influence of overwhelming 
need, and want of all resource and means of work, the fact that, 
after the crime, he has tried to avert the evil consequences and repair 
the harm done. Russ. P. C, 129, 130, 134. See also Den. P. C, 67 ; 
Hung. P. C, 90, 91. The Hungarian Code has minima punishment, 
and enacts that if aggravating circumstances preponderate in number 
and importance, the punishment will be the maximum or something 
near the maximum : m the converse case, it will be the minimum or 
something near the minimum. Article 94 enacts that the duration of 
a long detention preventive (hajut) must be taken into consideration, 
whether in awarding fine or imprisonment. 

As to certain sorts of punishment on the Continent, see under sec. 63, 
P. C. Deprivation of civic rights and in certain cases of the right to 
exercise certain professions, are punishments under the Dutch and 
Hungarian Penal Codes. See Dutch P. C, 28 ; Hungarian P. C, 64 — 69, 
291, 310. The pillory and stocks, whipping, ducking and slitting 
nostrils were all common-law punishments in England. Of these 
whipping only remains. In Fnince and Germany corporal punish- 
ment has been abolished, and, according to M. Ernest Lehr, the knout 
is only inflicted on those not exempted from it when, owing to the 
prisons being too full, a sentence of imprisonment cannot be carried 
out. In the United States whipping was abolished by Act of Congress 
in 1839. 

The Penal Code of Sardinia (1839) contains a special category of 
accessory punishments, not to be found in the French Code, namely, 
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the pillory, the apology, the interdiction, or suspension of the exercise 
of an employment or profession, business, or art, the submission, and 
the admonition. The submission consists in the promise made to the 
Judge either not to commit the act again or to conform himself to what 
is prescribed to him. The admonition is the censure of the Judge and 
the warning that in case of repetition, he will incur the severest 
punishment laid down in the law. 

33. The Court of any Magistrate may award such term 
Power of Magistrates of impiisonment in default of pay- 

tQBentenoe to imprison- ment of fine as is authorized by law 
ment in default of fine. i„ ^ase of such default : Provided that 
the term is not in excess of the Magistrate's powers under 
this Code : 

Provided also that in no case decided by a Magistrate 
. . where imprisonment has been award- 

oa^s?""*"^ ^ ^ "^"^"^ ^^ ^ P*^ ^^ ^^® substantive sentence 
shall the period of imprisonment 
awarded in default of payment of the fine exceed one- 
fourth of the period of imprisonment which such Magis- 
trate is competent to infiict as punishment for the ofience 
otherwise than as imprisonment in default of payment of 
the fine. 

The imprisonment awarded under this section may be 
in addition to a substantive sentence of imprisonment for 
the maximum term awardable by the Magistrate under 
^section 32. 

See sees. 65—67, P^nal Code. 

34. The Court of a District Magistrate, specially em- 
Higher powers of oer- powered under section 30, may pass 

tain District Magis- any sen tence authorized by law, except 
*«^*®"' a sentence of death or of ti^nsport- 

ation for a term exceeding seven years or of imprison- 
ment for a term exceeding seven years ; but any sentence 
of imprisonment for a term exceeding four years, and any 
sentence of transportation, shall be subject to confirmation 
by the Sessions Judge. 

35. When a person is convicted, at one trial, of two or 
Sentence in oases of "^^^0 distinct oflTences, the Court may 

conviction of several sentence him, for such offences, to 
offences at one trial. ^\^q several punishments prescribed 
therefor which such Court is competent to inflict: such 
punishments, when consisting of imprisonment or trans» 
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portation, to commence the one after the expimtion of the 
other in such order as the Court may direct. 

It shall not be necessary for the Court, by reason only 
of the aggregate punishment for the several offences being 
in excess of the punishment which it is competent to inflict 
on conviction of a single oflence, to send the offender for 
trial before a higher Court. 

P^^Zl'"^ "' Provided as foUow:- 

(a) in no case shall such person be sentenced to imprisoni- 
ment for a longer period than fourteen years : 

(*) if the case is tried by a Magistrate (other than a 
Magistrate acting under section 34), the aggregate punish- 
ment shall not exceed twice the amount of punishment 
which he is, in the exercise of his ordinary jurisdiction, 
competent to inflict. 

For the purpose of confirmation or appeal, aggregate 
sentences passed under this section in case of convictions 
for several offences at one trial shall be deemed to be a 
single sentence. 

See 8. 235 and illustrations thereunder. 

See illustrations under s. 235. The Indian law regarding cumula- 
tion of punishments is not vex^ favourable to prisoners : the rules 
in continental codes on this subject (le cumul ou concours de d61its) 
are more reasonaUe. The concursus idealis is when the same act falls 
under different sections of the penal law ; concursxM realxs or obfectivtu 
when one person commits several punishable acts. In the former case, 
only one punishment is applied, and if the punishments differ, the 
heavier. Germ. P^. C, 73 ; Dutch P. C, 65 ; Hung. P. C, 96. If an act 
falls under a general and a special law, only the latter can be applied. 
If several acts are so connected that they must be considered as one 
continuous action, only one section of the penal law is applied : the 
more heinous, in case of any difference. For instance, if a man forges 
and uses the forged document, makes or alters false coin and uses it^ 
ojdy -one punishment is applied. Dutch P. C, 56. This is reasonable, 
but the Indian law would allow cumulative punishments. If there is 
a concourse of several independent acts (punishable with the same 
kind of punishment), the punishment for one act can be enhanced by 
one-third — id., 57. See Germ. P. C, 74. If one of several offences is 
punishable with imprisonment for life, no other punishment can be 
mflicted — id., 59, If there is a concourse of contraventions, or of delicts 
and contraventions, there may be cumulative punishments, subject to 
a certain fixed maximum, id. 62 ; Hung. P. C, 97. In the case oi 
concourse of a crime and other punishable acts, punishment for the 
crime will be applied, and it may be augmented by two years, accord- 
ing to the gravi^ of the other acts. Hung. P. C, 98. These dispK)si- 
tipns apply even when a man is convicted at separate triajs ; this is 
not so in India— w?., 104. The rule in Denmark is that, in case of the 
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concourse of several acts, the maximum of the punishment for any 
one act may be awarded, and this may be augmented by one-half, wh&a 
the offences are of a different nature. Den. P. C, 62. 

C, — Ordinary and Additional Powers. 

36. All District Magistrates, Subdivisional Magistrates 
and Magistrates of the first, second and 

mSISL.^''''"' ^^^^'^ classes, have the powers herein- 
after respectively conferred upon them 

and specified in the third schedule. Such powers are called 

their * ordinary powers.' 

37* In addition to his ordinary powers, any Subdivi- 
Additional powers sional Magistrate or any Magistrate 
conferrible on Magis- of the fir3t, second or third class, may 
tJ^ates. te invested by the Local Goveinment 

or the District Magistrate, as the case may be, with any 
powers specified in the fourth schedule as powers with 
which he may be invested by the Local Government or 
the District Magistrate. 

38. The power conferred on the 
. Control of District District Magistrate by section 37 shall 
^^""^^ ^^^^^ be exercised subject to the control of 
the Local Government. 

D. — Conferment, Continuance and Cancellation of Powers. 

39. In conferring powers under this Code, the Local 

. Government may by order empower 
powoM ^^ ernng persons specially by name or in virtue 
of their office, or classes of officials 
generally by their official titles. 

Every such order shall take effect from the date on which 
it is communicated to the person so empowered. 

40. Whenever any person holding an office in the ser- 
Continuance of y^ce of Government, who has been 

powers of officers trans- invested with any powers under this 
^^^^^^' Code throughout any local area, is 

transferred to an equal or higher office of the same nature 
within a like local area under the same Local Government, 
he shall, unless the Local Government otherwise directs 
or has otherwise directed, continue to exercise the same 
powers in the local area to which he is so transferred. 
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41. The Local Government may withdraw any powers 

conferred under this Code on any per- 

^Pc^ers may be can- ^^^ y^^ j^ ^j. y^^ ^^ ^gj^^^. gubordiuato 

to it. 



PART III. 

GBNBUAL PROVISIONS. 



CHAPTER IV. 

OP AID AND INFORMATION TO THE MAGISTRATES, THE POLICE 
AND PERSONS MAKING ARRESTS. 

42. Every person is bound to assist a Magistrate or 
Police-officer reasonably demanding 
M5»trat^^d*'po"Jr^ Ilia aid. whether within or without the 
Presidency-towns. 

(a) in the taking of any other person whom such Magis- 
trate or Police-officer is authorized to arrest ; 

(6) in the prevention of a breach of the peace, or of any 
injury attempted to be committed to any railway, canal, 
telegi'aph or public property ; or 

(c) in the suppression of a riot or an affiay. 

'* It is not left to the choice or will of the subject, as some have 
erroneously supposed, to attend or not to the call of the Magistrate, 
as they think proper; but every man is bound when called upon 
under pain of fine and imprisonment to yield a ready and implicit 
obedience to the call of the Magistrate, and to do his utmost in assist- 
ing him to suppress any tumultuous assembly. Magistrates have 
fuU power to commana assistance by way of precaution (*in the 
prevention of a breach of the peace '), when tumult, riot, or felony 
IS merely likely to take place, or may reasonably be apprehended." 
Act 1 and 2, Will. FV, c. 41. Charge of L. C. J. Tindal to Bristol 
Grand Jury. 

In India persons cannot be punished for refusing to give aid in 
cases of accidents, fires, &c. In France and Belgium it is a police 
contravention of the second class to refuse to give aid in such cases, 
and also in cases of inundation, shipwreck, tumults, robbery, pillage, 
flagrant delicts, public clamour, or execution of judicial orders. Fr. 
P. C, 475 (12) ; Belg. P. C, 556 (5). Ruled by the Court of Cassa- 
tion that the accidents, in respect of which aid can be demanded, 
must be in the nature of public calamities — accidents which are likely 
to compromise the peace or the public safety ; that a private person, 
for instance, cannot be punished for refusal to cariy on a litter the 
corpse of a man killed on the highway. Cass. 13th May, 1854. It is 
sufficient if the demand for assistance be verbal, and the excuse of 
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good faith cannot be received. Cass. 12th May, 1871. In India it is 
necessary to impose hy law an obligation to render assistance in cases 
of fire. The law in Germany is the same as in France, except that 
the words " without exposing themselves to serious danger'' are added 
after " being able to render assistance." 

In England also it is an indictable offence to refuse when called 
upon by a constable for assistance in resisting an assault made 
upon him by prisoners in his custody on a charge of felony. — R, v. 
Sherlock, 35 L. J., M. C, 92. 

" Every person .... reasonably." The Louisiana P. C, 220 im- 
poses the duty on " free able-bodied male persons, above 18 years of 
age and under 50." 

To support an indictment in England against a person for refusing 
to aid and assist a constable in the execution of his duty in quelling 
a riot, it is necessary to prove : (1) that the constable saw a breach of 
the peace committed ; (2) that there was a reasonable necessity for 
calling on the defendant for his assistance ; and (3) that when 
duly called upon to assist the constable, the defendant, without any 
physical impossibilitjr or lawful excuse, refused to do so ; and in such 
a; case it is no ground of defence that from the number of rioters the 
single aid of tne defendant would not have been of any use. IL y. 
Brovm, Car. & M., 314. 

43. When a warrant is directed to a person other than 
Aid to person other ^ Police-officer, any other person may 

than Police-officer, eze- aid in the execution of such warrant, 
outing warrant. jf jh^ person to whom the warrant is 

directed be near at hand and acting in the execution of 
the warrant. 

44. Every person, whether within or without the Presi- 
Public to give infer- dency-towns, aware of the commis- 

mation of certain offen- sion of, or of the intention of any 
o«s« other person to commit, any offence 

punishable under the following sections of the Indian 
Penal Code (namely), 121, 121A, 122, 123, 124, 124A, 125, 
126, 130, 302, 303, 304, 382, 392, 393, 394, 395, 396, 397, 
398, 399, 402, 435, 436, 449, 450, 456, 457, 458, 459, and 
460, shall, in the absence of reasonable excuse, the burden 
of proving which shall lie upon the person so aware, forth- 
with give information to the nearest Magistrate or Police- 
officer of such commission or intention. 

These sections relate to waging war, sedition, homicide, robbery, 
dacoity, arson and burglary. 
Under the Italian Code of Criminal Procedure, any person 

S resent at a punishable act, or who may have come to know of it, may 
enounce it to the Procureur du Rot or to an officer of the judicial 
police. The denunciation may be written or verbal ; if verbal, it is 
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to be reduced to writing and signed by the denouncer, Everv public 
officer or authority, who, in the exercise of his duties, shall get 
to know of a crime or a delict (giving rise to the public action) 
shall be bound to report it to the Frocureur du Rot attached to 
the tribunal having jurisdiction. Ital. C. P. C, 98 — 101. The 
medioal profession in Italy are under peculiar legal obligations^ which 
do not appear to exist in other countries. Doctors, Surgeons, and 
other officers of health must inform the Juge cP Instruction or the local 
judicial police, within 24 hours, or imm^iately in cases of serious 
danger, of poisonings, wounds or any other sort of bodily outrage, 
in which they have given the aid of their profession. Tliey must 
also give all particulsu^s as to the wounds inflicted, the weapons with 
which inflicted, and the time at which they were probably inflicted. 
Such declaration has to be made on oath. Ital. C. P. C, 102. 
Omission or delay in giving information is punishable with a fine 
of 100 francs, and in ^ave cases, imprisonment as well and suspension 
from the exercise of their profession, under s. 308 of the Penal Code. 

The imposition of a legal obligation on all persons to report certain 
offences appears to be of the nature of exceptional legislation. 
Sanford in his " Penal Codes of Europe " speaks of the provision at 
the end of the 3rd chapter of the Prussian Penal Code as peculiar. The 
section enacts that " whoever has received notice of a project of high 
treason, counterfeiting of money, murder, robberv, kidnapping, or a 
crime dkngerous to the life of man, when it is still possible to prevent 
the commission of the same, and fails to denounce the fact to the 
authorities, or to the person threatened, is punishable with imprison- 
ment for a term which can be extended to five years, if the crime be 
committed or attempted." 

45. Every village headman, village watchman, village 
ViUage headmen, Police-officer, owner or occupier of 
landholders and others land, and the agent of any such owner 
bound to report certain or occupier, and every officer employed 
matters^ ji^ j-y^^ collection of revenue or rent of 

land on the part of Government or the Court of Wards, 
shall forthwith communicate to the nearest Magistrate, or 
to the officer in charge of the nearest Police-station, 
whichever is the nearer, any information which he may 
obtain respecting — 

(a) the permanent or temporary residence of any notori- 
ous receiver or vendor of stolen property in any village of 
which he is headman, watchman or Police-officer, or in 
which he owns or occupies land, or is agent, or collects 
revenue or rent ; 

(6) the resort to any place within, or the passage through 
such village of any person whom he knows, or reasonably 
suspects, to be a thug, robber, escaped convict or pro- 
claimed offender ; 
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(c) the commission of, or intention to commit any, non- 
bailable offence in or near such village ; 

(d) the occurrence therein of any sudden or unnatural 
death or of ony death under suspicious circumstances. 

Explanation. — In this section ' village' includes vil- 
lage-lands. 

Clause (d). As regards inquests in the case of suspicious deaths, see 
s. 174 There appears to be no law under which a man (not a public 
servant) can be punished for burning the body of a person who has 
died under suspicious circumstances and so preventing an investiga- 
tion being made. In a prosecution under s. 201, P. C, it is necessai^ 
to prove that an offence nas been committed ; but in many cases this 
cannot be ascertained without a careful investigation imder s. 174, 
tnfrd. The law enjoins a certain procedure in cases of suspicious or 
sudden death, but contains no penal provision for a disregard of it. 
It is an offence to destroy a document under sec. 204, P. C, to prevent 
its being used as evidence ; but a man who bums a body with the 
same intent may get off, when by so doing he destroys perhaps the 
sole evidence of the commission of an offence. It is a misdemeanour 
in England to bury a body before a Coroner's Inquest. In India bodies 
rapidly decompose, and religion requires that they should be buried 
quickly. The police might occasionally extort money, but such an 
objection might be urged against many existing provisions of the law. 



CHAPTER V. 
OF ARREST, ESCAPE AND RETAKING. 

A. — Arrest generally, v 

46. In making an arrest, the Police-officer or other per- 

^, - son making the same shall actually 

Arrest how made. ^^^^^ ^^ ^^^g^^ ^^^ ^^^^ ^^^^^ p^^^ 

son to be arrested, unless there be a submission to the cus- 
tody by word or action. 
If such person forcibly resists the endeavour to arrest 
Resisting endeavour him, or attemps to evade the arrest, 
to arrest. such Police-officer or other person may 

use all means necessary to effect the arrest. 

Nothing in this section gives a right to cause the death 
of a person who is not accused of an offence punishable 
with death, or with transportation for life. 

See s. 99, P. C, and s. 80, injra. Mayne in his Penal Code, thinks 
that by English law a man may, but by Indian law may not, shoot 
a highwayman galloping away. But if he can do so, it is not in the 
exercise of the right of private defence ; it would fall under the head 
of arresting felons (Steph. Dig., 199^ ; and shooting for this purpose 
is {Jlowed Dy the third clause of this section (which Mayne has 
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overlooked), if the offender has rendered himself liable to transporta- 
tion for life {e.g.y oflfences under ss. 394, 395, P. C). The Scotch law 
(Al. Cr. K, 37) only justifies the killing of a runaway criminal, when 
the chai'ge against him is a capital one. 

In England an officer making a lawful arrest for felony may, if 
necessary, kill the person sought to be arrested, in self-defence, if 
such party resist, or even to prevent his escape if he fly, provided 
the felony can be proved a^inst the deceased — 1 Hale, 481. But 
the homicide would not be justifiable, even though the charge were 
one of felony, if the arrest would have been illegal. How can a man 
be killed in mere pursuit, where the charge is only one of misde 
meanour? — Foster, 27 !• 

" K a prisoner resists, the constable is bound to struggle with him 
and overpower him, but not injure him unnecessarily. If the 
constable is likely to be overpowered, he may draw his truncheon, 
and use it, taking care to avoid striking anyone on the head. The 
arms and legs shoi^d be aimed at to disable a prisoner, as parts of 
the frame least likely to suflfer serious injury. Prisoners who are 
very violent, or who are charged with very serious offences, are, 
if necessary, to be handcuffed to prevent (mnger or the possibility 
of escape*' — Metrop. Police Orders. 

47. If any person acting under a warrant of arrest, or 
Search of place enter- anj Police-officer having authority to 

ed by person sought to arrest, has reason to believe that the 
be arrested. person to be arrested has entered into, 

or is within, any place, the person residing in, or being in 
charge of, such place shall, on demand of such person act- 
ing as aforesaid or such Police-officer, allow him free in- 
gress thereto, and afford all reasonable facilities for a search 
therein. 

48. If ingress to such place cannot be obt^ifZAjd under 
Procedure where in- section 47, it shall be liawful in any 

gress not obtainable. case for a person a9^ng under a war- 
rant, and in any case in which a warp<^nt may issue, but 
cannot be obtained without affonilng the person to be 
arrested an opportunity of escape?, for a Police-officer, to 
enter such place and search theifein, and 

in order to effect an entran^fe into such place, to break 
open any outer or inner Aoop or window of any house or 
place, whether that of the person to be arrested or of any 
other person, if, after no,tification of his authority and 
purpose and demand of admittance duly made, he cannot 
otherwise obtain admittan^ce : 
Provided that, if any suich place is an apartment in the 
Breaking open zena- actuajl occupancy of a woman (not 
na. being the person to be arrested) who 
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according to custom, does not appear in public, such person 
or Police-officer shall, before entering such apartment, give 
notice to such woman that she is at liberty to withdraw, 
and shall afford her every reasonable facility for with- 
drawing, and may then break open the apartment and 
enter it. 

In England a constable, after demanding entrance, may break 
open an outer door in cases of misdemeanour as well as of felony. 
In the latter case the necessity of a previous demand for admis- 
sion seems to be doubtfuL There is no necessity for such demand 
in the case of inner doors, which seem to rest on the same footing 
as cupboards, boxes, &c, and no special sanctity attaches to bams, 
outhouses, &c. Lee v. Oansely 1 Cowp., 1 ; Semayn^8 case, Smith 
L. a i., 113. 

In Louisiana the outer door of a house may not be broken except 
by an officer or other person havuig a warrant of arrest ; but, m 
case of crimes punishable with imprisonment for life, it m ay be 
broken by any person authorized to arrest without a warrant. When 
a house has once been entered, any one may break open any inner 
door of any apartment, if entrance be refused. — Lou. C. P. C, 165 — 
168. 

49. Any Police-officer or other person authorized to 
Power to break open °iake an arrest may break open any 

doors and windows for outer or inner door or window of any 
purposes of Uberation. house or place in order to liberate 
himself or any other person who, having lawfully entered 
for the purpose of making an arrest, is detained therein. 

50. The person arrested ohall not be subjected to more 
Ko unnecessai^ res- restraint than is necessary to prevent 

traint. ^ his escape. 

An unconvicted prisoner ought not to be handcuffed where there 
is no reason to fear an attempt at an escape or rescue, and it seems 
that a constable who manacles a prisoner without reasonable ground 
for apprehending violence, is liable to an action for assault.— JVright 
V. Court, 4 B. and C, 596 ; Oriffin v. Coleman, 4 H. & N., 265 ; 2 Hale, 
P. C, 219. But prisoners may be manacled if there is reasonable 
ground for it; and in 1867, at Manchester, the Magistrate, Mr. 
Fowler,, refused to have the fetters taken off certain Fenian prisoners 
arraigned in Court before him. — Solicitors* Journal, 11, 1063. 

51 . Whenever a person is arrested by a Police-officer 
Search of arrested under a warrant which does not pro- 
persons, vide for the taking of bail, or under 
a warrant which provides for th^e taking of bail, but the 
person arrested cannot furnish bail, and 
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whenever a person is arrested without warrant or by 
a private person under a warrant, and cannot legally be 
admitted to bail, or is unable to furnish bail, 

the officer making the arrest or, when the arrest is made 
by a private person, the Police-officer to whom he makes 
over the person arrested, may search such person, and 
place in safe custody all articles, other than necessary wear- 
ing apparel, found upon him. 

Money found on an accused person may be applied to payment of 
fine. 

Under English law prisoners are not entitled to copies of papers 
which have been seized at their house. — R, v. Frosty 9 0. & P., 132. 

In England money found on a prisoner may be restored to him 
before tnal by order of the Court if the depositions show that it is not 
material to the charge against him. — R. v. Bametty 3 C. & P., 60(X 
By 42 & 43 Yict., c. 49, s. 44, the Police are boimd to make a report 
to the Court of all property taken from an accused person ; and the 
Court, if of opinion, that such property or any portion of it can, con- 
sistently with the interests of justice, be returned to the accused, 
shall make an order to that effect. 

The following is an extract from the Metropolitan Police Orders : — 

1. Persons charged with felony are to be searched toith a view to * 
discovering evidence bearing upon the charge. 

2. Persons suspected of making, uttering, or possessing, counterfeit 
coin, should be searched immediately at Uie place where taken into 
custody, if this be possible. 

3. Persons reasonably suspected of having or conveying in any 
manner anything stolen or unlawfully obtained may be searched. 

4. Prisoners insensible from illness, drunkenness or any other 
cause, are to be searched, solely for safe custody of their property, 
and its return to them. 

6. Prisoners who are drunk and riotous, or known or suspected to 
be dangerous, are to be searched for the purpose of depriving them 
of arms or weapons by which they might make their escape, or in- 
flict injury on themselves or those about them. See s. 63, iifra. 

In several statutes the Legislature in England appears to have 
taken for granted the existence at common law of a ri^ht on the part 
of constables to search arrested prisoners. Several Teamed judges 
have remarked on the propriety of returning to prisoners property 
taken from them which appears to have nothing to do with the 
charffe against them. — R. v. Griffiths, 8 J. P., 66; R, v. O Donnelly 
7 C. & P., 138, &c. In all these cases it appears not to have been ques- 
tioned by the Court that the iuconvemence or indignity of having 
the person searched is like that of having the liberty restrained, one 
which all citizens must be liable to undergo if they fall under a sus- 
picion of having committed a crime. The right of searching uncon- 
victed prisoners appears to be assumed in the Prisons Act, 1877 (40 & 
41 Vict., c. 21) which enacts that the Secretary of State shall make 
special rules with respect to the retention by a prisoner of the posses- 
sion of any books, papers, or documents in his possession at the time 
of his arrest, and which may not be required for evidence against 



Digiti 



zed by Google 



30 CRIMINAL PROCEDURE. [CHAP. V. 

him, and are not reasonably suspected of forming part of property 
improperly acquired by him, or are not for some special reason re- 
quire to be taken from him for the purposes of justice. 

62. Whenever it is necessary to cause a woman to be 
Mode of searching searched, the search shall be made 
women. by another woman, with strict regard 

to decency. 

53. The officer or other person making any arrest under 
Power to seize ofifen- this Code may take from the person 
sive weapons. arrested any offensive weapons which 

he has about his person, and shall deliver all weapons so 
taken to the Court or officer before which or whom the 
officer or person making the arrest is required by this Code 
to produce the person arrested. 

B.'-An^est without Warrant 

When Police may ar- 54. Any Police-officer may, with- 
rest without warrant. out an order from a Magistrate and 
without a warrant, arrest — 

first — ^any person who has been concerned in any cog- 
nizable offence or against whom a reasonable complaint 
has been made, or credible information has been received, 
or a reasonable suspicion exists, of his having been so 
concerned ; 

secondly — ^any person having in his possession without 
lawful excuse, the burden of proving which excuse shall 
lie on such person, any implement of house-breaking ; 

thirdly — any person who has been proclaimed as an 
offender either under this Code or by order of the Local 
Government ; 

fourthly — any person in whose possession anything is 
found which may reasonably be suspected "to be stolen 
property and who may reasonably be suspected of having 
committed an offence with reference to such thing ; 

fifthly — any person who obstructs a Police-officer while 
in the execution of his duty, or who has escaped, or 
attempts to escape, from lawful custody, and 

sixthly — any person reasonably suspected of being a 
deserter from Her Majesty's Army or Navy. 

This section applies to the Police in the towns of Cal- 
cutta and Bombay. 

A private person in England has almost as much power of arrest 
as a constable in India. See notes under s. 59. But when a private 
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person arrests only on remoTuMe suspicion of felony, he does so at 
his peril ; that is, if no felony has actually been committed, he is 
liable to the consequences of fsuise imprisonment. 

TTie Criminal Procedure Code does not make it clear whether, in 
the case of offences under ss. 426, 427, Penal Code, a Police-officer can 
arrest to prevent injury to property. Section 42 (6) speaks of " public 
property." Under s. 23, Act V. 1861, a Police-officer is bound to pre- 
vent the commission of offences and public nuisances. How could a 
Police-officer prevent the commission of mischief otherwise than by 
arresting ? In England, s. 61 of the " Malicious Injuries to Property 
Act" (24 & 25 Vict, c. 97), is as follows : " Any person found com- 
mitting any offence against this Act (whether pimishable on indict- 
ment or simimary conviction), may be immediately apprehended, 
without a warrant, by any peace officer, or the owner of the property 
injured or his servant^ or any person authorised by him, and forth- 
with taken before some neighbouring Justice, to be dealt with accord- 
ing to law." See notes under s. 69, infra. 

" Any implement of house-breaking." Any instrument which from- 
its nature is capable of being used for house-breaking, though 
ordinarily used for lawful purposes, e, g,, a house door-key or a pair 
of pincers, is an implement of housebreaking sufficiently to support 
an indictment under 24 & 25 Vict. c. 96, s. 58. R. v. Oldham, 2 D. 
472 ; 3 C. & K., 250. Mr. Snowden, in his " Constables' Guide," 
p. 84, (6th Ed.) mentions going with the face blackened at night by 
way of disguise with intent to commit, &c., as a ground of apprehen- 
sion without warrant. 

In cities and towns in America even in cases where it is not 
certain that an offence has been committed, it is the duty of officers 
of justice and watchmen without warrant to arrest and detain for 
examination such persons as may be found at night, under such cir- 
cumstances as justify a reasonable suspicion that they have committed 
or intended to commit an offence." 

It has been held in England that where a mob is assembled and 
increasing in consequence of abusive language used by a person, a 
constable who hears him is justified in arresting and taking him 
before a Magistrate, to prevent a breach of the peace, though no actual 
riot is proved. Cohen v. Huskissony 6 L. J., M. C, 133. A Police- 
officer in India probably has the same power. See s. 42, supra^ and 
Act V, 1861, s. 23. So a constable may arrest without a warrant any 
person whom he sees commit an assault, even after the violence has 
ceased, provided aU danger of further violence has not ceased, Coupey 
V. H&iiley, 2 Esp. 540 ; R. v. Light, 7 Cox, C. C. 389, C. C. E. 

The police in India may arrest without a warrant for any act 
causing danger, obstruction or injury in a public way (s. 283, F. C). 
But if the act is a simple nuisance under s. 290 of the Penal Code, 
they must inform the Magistrate. If, however, there has been a 
Magisterial or other valid prohibitory order, they may arrest for 
continuance or repetition of the nuisance, (s. 291, P. C.) 

Arrest of vagabonds, 55. Any officer in charge of a 
habitual robbers, &o. Police-station may, in like manner, 
arrest or cause to be arrested — 
(a) any person found taking precautions to conceal his 
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presence within the limits of such station, under circum- 
stances which affords reason to believe that he is taking 
such precautions with a view to committing a cognizable 
offence ; or 

(6) any person within the limits of such station who has 
DO ostensible means of subsistence, or who cannot give a 
satisfactory account of himself ; or 

(c) any person who is by repute an habitual robber, 
house-breaker or thief, or an habitual receiver of stolen 
property knowing it to be stolen, or who by repute habi- 
tually commits extortion, or in order to the committing of 
extortion habitually puts or attempts to put persons in fear 
of injury* 

This section applies to the Police in the towns of Cal- 
cutta and Bombay. 

2 & 3 Vict, c. 47, s. 64, permits the arrest without warrant of all 
loose, idle, and disorderly persons whom a constable shall find dis- 
turbing the public peace, or whom he shall have ^ood cause to 
suspect of having committed or being ahotU to commit any felony, 
misdemeanor, or breach of the peace, and of all persons lying or 
loitering at night in any highway, yard, &c, and not giving a 
satisfactory account of themselves. Tliis is a Metropolitan Police Act. 
The exact correlative of s. 55 (a) in the general law is s. 66 of 24 
& 25 Vict., c. 100. " Any constable or peace officer may take into 
custody without a warrant any person whom he shall find lying or 
loitering in any place during the m^ht, and whom he shall have good 
cause to suspect of having committed or being about to commit 
any felony mentioned in the Act, and shall take such person as soon 
as reasonably may be before a Justice, to be dealt with according to 
law." See ss. 109, 110, infrd,^ which regulate the procedure as to 
taking security. 

The words " against whom a hue and cry has been raised " were in 
the Code of 1872, but have been omitted in this Code. See 2 Hawk. 
P. C, c. 12, s. 16. 

56. When any officer in charge of a Police-station 
P r o c e d u re when requires any officer subordinate to him 
Police-officer deputes to aiTCSt without a warrant (other- 
subordinate to arrest wise than in his presence) any person 
without warrant. ^j^^ ^^^ lawfully be arrested without 

a warrant, he shall deliver to the officer required to make 
the arrest an order in writing, specifying the person to 
be aiTested and the offence for which the arrest is to be 
made. 

This section applies to the Police in the towns of Cal- 
cutta and Bombay. 
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57. When any person in the presence of a Police-officer 
commits^ or is accused of committing, 
and'^Sl^d'^'"^' '^ non-cognizable offence, and refuses, 
on demand of a Police-officer, to give 
his name and residence, or gives a name or residence which 
such officer has reason to believe to be false, he may be 
arrested by such officer in order that his name or residence 
may be ascertained ; and he shall, within twenty-four hours 
from the arrest, be forwarded to the nearest Magistrate, 
unless before the expiration of that time, his true name 
and residence are ascertained, in which case he shall be 
released on his executing a bond for his appearance before 
a Magistrate if so required. 

58* A Police-officer may, for the purpose of arresting 

without warrant any person whom he 

Pnrsnit of offenders is authorized to arrest under this chap- 

intoother jurisdictions, ter, pursue such person into any place 

in British India. 

So officers of the peace in Germany may pursue fugitives into any 
State of the German Empire. Grerm. C. 0. J., 168. 

59. Any private person may arrest any person who, in 
his view, commits a non-bailable and 
^Arrestbypnvateper- cognizable offence, or who has been 
proclaimed as an offender ; 
and shall, without unnecessary delay, make over any 
person so arrested to a Police-officer ; 
Procedure on such or in the absence of a Police-officer, 
arrest. take such person to the nearest Police- 

station. 
If there is reason to believe that such person comes 
under the provisions of section 54, a Police-officer shall re- 
arrest him. 

If there is reason to believe that he has committed a 
non-cognizable offence, and he refuses, on the demand of a 
Police-officer, to give his name and residence, or gives a 
name or residence which such officer has reason to believe 
to be false, he shall be dealt with under the provisions of 
section 57. If there is no reason to believe that he has 
committed any offence, he shall be at once discharged. 

In Louisiana anjr private person may arrest any one in the act of 
committing a crime (i, e., an offence punishable with coniinement at 

P., C. C. L. 3 
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hard labour, or forfeiture of any civil or political right). — Lou. C. 

P. C, 147. This is similar to the Indian Law. 
In New York a private person mav arrest another : 
L For a public offence committed or attempted in his presence. 

2. When the person arrested has committed a felony, although not 
in his presence. 

3. When a felony has been in fact committed, and he has reason- 
able cause for believing the person arrested to have committed it. — 
N. Y. C. P. C, 181. These powers of arrest are very extensive. 

The power of arrest possessed by private persons in England, is 
wider than in India. In Hollyday v. Oxenoridge, (Cro. cSr., 324) 
it was ruled that a common cneat mieht be arrested by a person 
whom he had cheated at cards while still in the house where he had 
committed the oflfence. Lord Tenterden (referring to passages cited 
from Hawkins and Hale in justification of an arrest for a misdemeanour 
after the fact) says : ^^ The instances in Hawkins are where the party 
is caught in the fact .... the instances -in Hale of arrest after the fact 
is over relate f " ' " " ' ' . . - ^ - - 

(Oriffltks V. 

foimd actually „ , 

warrant can be obtained 2 the arrest is effected actually on the spot, 
and the .prisoner is forthwith brought before a Magistrate. It seems 
to be sometimes supposed that the right of private persons to arrest an 
offender committing a misdemeanour is limited to those misdemeanours 
which partake of the nature of a breach of the peace. But the more 
correct view appears to be that, excepting such crimes as consist in 
mere omission, or non-feasance, as e. (7., neglecting to provide one's 
family with food, there is no distinction between one misdemeanour 
and another. In fact, all misdemeanours, with the possible exception 
of perjury and forgeiy, are breaches of the Eling's or Queen's peace, 
as appears from the old forms of mdictmeuts contra pacem." From the 
above it seems that in case of misdemeanours which are actual, a 
constable, or even a private person, may arrest the offender in the act. — 
Fox V. Oauntf 3 £. and Ad., 798. In case of the misdemeanour which 
consists in an attempt to commit felony, there is an actual duty laid 
on all who witness it to arrest the offender. — 1 Hawk, P. C, 69, 2 ; Year 
Book, 9 Edw. IV, fol. 26, pi. 36. Under 24 and 25 Vict, c 96, s. 103, 
any person to whom property is offered to be sold, pawned or delivered, 
if he has reasonable cause to suspect that any offence punishable 
under the Larceny Act has been conmiitted with respect to such 
property, is authorized and required to forthwith take the party 
offering and the property offered before a Magistrate. 

Any person may apprehend another found committing an indictable 
offence or an offence against the Cmnage Act. 24 & 25 Vict, c. 99, 
a3L 

60. A Police-officer making an arrest without warrant 
Person arrested to be shall, wifliout unnecessarv delay and 
taken before Magistrate subject to the provisions herein Con- 
or ofttcer in charge of tained as to bail, take or send the per- 
PoHce-station. ^^^ arrested before a Magistrate hav- 
ing jurisdiction in the case, or before the officer jin charge 
of a Police-station, 
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61. No Police-officer shall detain in custody a person 
Person arjr«8ted not to arrested without warrant for a longer 
be detained more than period than under all the circum- 
24 hours. stances of the case is reasonable, and 

sach period dhall not, in the absence of a special order of a 
Magistrate under section 167, exceed twenty-four hours 
exclusive of the time necessary for the journey from the 
place of arrest to the Magistrate's Coui*t. 

62. Officers in charge of Police-station shall report to 
^ the District Magistrate, or, if he so 

preh^to^'""^ ^^ <ii»-ects, to the Subdivisional Magis- 
trate, the cases of all persons arrested 

without warrant, within the limits of their respective 

stations,^ whether such persons have been admitted to bail or 

otherwise. 

- 63. No person who has been arrested by a Police-officer 
", ^ ^ shall be discharged except on his own 

•pS:te^*" ^"^ bond, or on bail, or unlet the special 
order of a Magistrate. 

64. When any offence is committed in the presence of 
__ ,„ , . a Magistrate within the local limits 

MS^T^^ee"! Of his jurisdiction, he may himself 

arrest or order any person to arrest 

the oflfender, and may, thereupon, subject to the provisions 

herein contained as to bail, commit the offender to custody. 

65. Any Magistrate may at any time arrest or direct 

the arrest in his presence within tha 

ae^tet^tl'*" local li°»lt8 of 1>1« jurisdiction of any 
[ person for whose arrest he is compe- 

tent at the time and in the circumstances to issue a warrant. 

66. If a person in lawful custody escapes or is rescued, 
__ the person from wliose custody he 

V^1i.Tr,^r'*^ escaped or was rescued may immedi- 
ately pursue and arrest him in any 
place in British India. 

67. The provisions of sections 47, 48 and 49 shall apply 
Provisionsof sections *<> arrests under section 66, although 

47, 48 and 49toappl7 to the person making any such arrest is 
aareats under section 66. jj^^j acting under a warrant and is not 
a Police-officer haviog authority to arrest. 
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CHAPTER VI. 

OF PROCESSES TO COMPEL APPEARANCE. 
# A. — Summons. 

68. Every summons issued by a Court under this Code 

w^-w. ^# -««.«.^«- sl^^l be in writing in duplicate signed 

Form of Bommons. , i j -l xi. 'j' a* ^ 

and sealed by the presiding officer of 

such Court, or by such other officer as the High Court 

may, from time to time, by rule, direct. 

Such summons shall be served by a Police-officer, or, 

subject to such rules consistent with 

^t^^"""^ ^^ "^^^"^ ^^^^ ^^^® ^ *^® ^^^^ Government 
may prescribe in this behalf, by an 
officer of the Court issuing it. 

This section applies to the Police in the towns of Cal- 
cutta and Bombay. 

69. The summons shall, if practicable, be served per- 

SummonshowBerved. f^f^^. «^ *^® P?™<>^ summoned, by 
delivering or tenderiDg to him one of 
the duplicates of the summons. 

Every person on whom a summons is so served shall, 
if so required by the serving officer, 

fnSmnn«''' '^"^'^^ sigu a rcccipt thcrcfor on the back of 
lor Bommons. .,& .. . *,. . 

the other duplicate. 
Befosal to sign a receipt would be punishable under s. 17S, P. C. 

■ 70. Where the person summoned cannot by the exercise 
of due diligence be found, the sum- 
Service when person mons may be served by leaving one 

foSid. "" ^f ^^^ duplicates for him with some 

adult male member of his family, or, 

in a Presidency-town, with his servant residing with him ; 

and the person with whom the summons is so left shall, if 

so required by the serving officer, sign a receipt therefor on 

the back of the other duplicate. 

71. If the signature mentioned in sections 69 and 70 
cannot by the exercise of due dili- 
o«&rbe:?WnS ge-^ce t« obtained the serving officer 
shall affix one of the duplicates of 
the summons to some conspicuous part of the house or 
homestead in which the person summoned ordinarily re- 
sides ; and thereupon the summons shall be deemed to have 
been duly sei-ved.. 
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72. Where the person summoned is in the active ser- 

vice of the Government or of a Rail- 
Service on serva^f ^^y Company, the Court issuing the 
wi^^Smpany!^ " Bummons shall ordinarily send it in 

duplicate to the head of the office in 
which such person is employed *, and such head shall there- 
upon cause the summons to be served in manner provided 
by section 69, and shall return it to the Court with the 
endorsement required by that section. 

In Grennany certain persons are exempt from appearance in Court, 
and must be examined at their offices or residences : the Chancellor of 
the empire, the ministers of different States, the members of the 
senate in free towns, the heads of superior departments, and the 
heads of ministries. G«rm. C. P. C, 49. Some similar rule is required 
in England and India. 

73. When a Court desires that a summons issued by it 

shall be served at any place outside 

<m^d:?ooi'urr'" *t!"n^^^]. ^"^^ ^^ its jurisdiction, it 
shall ordinarily send such summons 
in duplicate to a Magistrate within the local limits of whose 
jurisdiction the person summoned resides or is, to be there 
served. 

74. When a summons issued by a Court is served out- 

T> . ^# „^*^-«^ «« side the local limits of its jurisdiction, 

irrooi or service m , . r 1 1 /d i 

such cases, and when ^^^ 1^^ any case Where tiie otncer who 
serving oflBlcer not pre- has served a summons is not present 
^^*' at the hearing of the case, an affidavit, 

purporting to be made before a Magistrate, that such sum- 
mons has been served, and a duplicate of the summons 
•purporting to be endorsed (in manner provided by section 
69 or section 70) by the person to whom it was delivered 
or tendered or with whom it was left, shall be admissible 
in evidence, and the statements made therein shall be 
deemed to be correct unless and until the contrary is 
proved. 

The affidavit mentioned in this section may be attached to 
the duplicate of the summons and returned to the Court. 

B. — Warrant of Arrest 

75. Every warrant of arrest issued by a Court under 
_ ^ . this Code shall be in writing, signed 

arf^t^ ^"^"^^ by the presiding officer, or, in the case 
of a Bench of Magistrates, by any 
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member of such Bench ; and shall bear the seal of (he 
Court. 

^ ^ . Every such warrant shall remain in 

raSwrJS """* *^"5e until it is cancelled by the Court 

which issued it, or until it is executed. 

Under the French Criminal Procedure Code there are four kinds of 

frocess. Hie mandat de compartUum is a citation or order to appear, 
t can be issued by the Jttge cP Instruction except in the case of hein- 
ous offences. The mandat cPamener is a warrant of arrest, and is 
issued (1) in the case of grave offences ; (2) when the mandat de com- 
parution is not obeyed. The Jicge cPInstructian must examine the 
accused at once when he appears to a citation, and within 24 hours in 
the case of arrest. The mandat de d^p6t is a sort of intermediate act 
between the mxmdai d! amener and the mandat darrit. It is intended 
for two cases only, (1) when the accused is outside the arrondisse- 
ment of the Jv^e d instruction who has issued the m>andat d amener ; 
(2) when, seized in flaaranti delicto^ he is taken before the Juge dln- 
$tructi(m who sends nim temporarily to the maison darrSt. The 
mandat darrSt is only issued by the Jttge d Instruction when, after 
the first acts which have followed the above processes, he thinks it 
necessary to continue the detention of the accused in order to pro^ 
ceed to further acts of procedure. It thus resembles the hajut-war- 
rant. It must state the act for which it is issued, and also the sec- 
tion of the law, which declares the act to be a crime or delict. Omis- 
sion to state these particulars invalidates the mandat. — C^iss. 5th 
September 1817.— Fr. C. P. C, chap. viL 

76. Any Court issuing a warrant for the arrest of any 

person may in its discretion direct by 
cnri^t"iS^t^^.* ■*" endorsement on the warrant that, it 

such person execute a bond with 
sufficient sureties for his attendance before the Court at a 
specified time and thereafter until otherwise directed by the 
Court, the officer to whom the warrant is directed shall take, 
such security and shall release such person from custody. 

The endorsement shall state (a) the number of sureties, 
(6) the amount in which they and the person for whose 
arrest the warrant is issued are to be respectively bound, 
and (c) the time a£ which he is to attend before the Court. 
Whenever security is taken under 
foS^ST'"''^ ^ ^"^^^ section, the officer to whom the 

warrant is directed shall forward the 

bond to the Court, 

77. A warrant of arrest shall ordinarily be directed to 

one or more Police-officers, and, when 

dlrT^te^^ ^ ^^^"^ '^^^^^ ^y ^ Presidency Magistrate, 
shall always be so directed ; but any 
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ether Court issuing such a warrant may, if its immediate 
execution is necessary, and no Police-officer is immediately 
available, direct it to any other person or persons ; and 
such person or persons shall execute the same. 

When a warrant is directed to more 
^^2^*^* ^ ^'^''^ officers or persons than one, it may be 

executed by all, or by any one or more, 

of them. 



persons. 



78. A District Magistrate or Subdivisional Magistrate 

may direct a warrant to any land- 
J^aS*^!*- holder fai-mer or man,^er of laad 
withm his district or subdivision for 
the arrest of any escaped convict, proclaimed offender or 
person who has been accused of a non-bailable offence, and 
who has eluded pursuit. 

Such landholder, farmer or manager shall acknowledge 
in writing the receipt of the warrant, and shall execute it 
if the person for whose arrest it was issued is in, or enters 
on, his land or farm, or the land under his charge. 

When the person against whom such warrant is issued is 
arrested, he shall be made over with the warrant to the 
nearest Police-officer, who shall cause him to be taken 
before a Magistrate having jurisdiction in the case, unless 
security is taken under section 76. 

79. A warrant directed to any Police-officer may also 
rwr ^. J ^® executed by any other Police- 

PoUc^fficer." ^ '^^^^^^ "^^^^^ ^^^® i« endorsed upon 
the warrant by the officer to whom it 
is directed or endorsed. 

80. The Police-officer or other person executing a war- 

. rant of arrest shall notify the sub- 

st^ce of* w^t"''^" sta^«« thereof to the person to be 
arrested, and, if so required, shall 
show him the warrant. 

^* Shall notify the substance ". There is the same rule in England. 
but it cannot in all cases be considered imperative. It has been ruled 
that where the circumstances are such that a Tfian must know why a 
person is about to apprehend him, he need not be told, and the arrest 
will be legal and the resistance illegal, just as if he had been told. 
R V. Howarthy 1 Moo. C. C, 207. 
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81. The Police-officer or other person executing a war- 
rant of aiTest shall (subject to the 
brou^" tSS'^^urt provisions of section 76 as to security) 
without delay. Without unnecessary delay, bring the 

person arrested before the Court be- 
fore which he is required by law to produce such person. 

Where warrant may 82. A warrant of arrest may be 
be executed. executed at any place in British India. 

By 29 Oar. 2, c. 7, s. 6, arrests may be effected on Sunday. 

The Code says nothing as to time of execution. By 11 and 12 Vict., 
c. 42, s. 4, a warrant may be executed on a Simday. By the English 
law an arrest may be made for any indictable offence on a Sunday ; 
and in the case of felonies or breac]ies of the peace, the arrest may be 
made in the night-time as well as the day. Bamtns v. Ellisy 16 M. & W., 
172 ; Harris, Cr. L., 344, 4th Edn.; 9 Kep., 66a. 

In Germany an accused may be arrested at any time, and the 
Procedure Code makes no distinction between day and night, except 
that the rules in Article 104 as to the inviolability of the domicile 
must be obserred. See notes under s. 98. 

83. When a warrant is to be executed outside the local 

limits of the jurisdiction of the Court 

Warrant forwarded to issuing the same, such Court may, 

KSeiSiudicUon. ""^tead of directing such warrant to a 

Police-officer, forward the same by 

post or otherwise to any Magistrate or Commissioner of 

Police within the local limits of whose jurisdiction it is to 

be executed. 

The Magistrate or Commissioner to whom such waiTant 
is so forwarded shall endorse his name thereon, and, if 
practicable, cause it to be executed within the local limits 
of his jurisdiction. 

84i. When a warrant directed to a Police-officer is to be 
executed beyond the local limits of 

Warrant dh-ected to the jurisdiction of the Court issuing 
S^^^ju'^S: th« «^™e, he shall ordinarily take it 
for endorsement either to a Magistrate 
or to a Police-officer not below the rank of an officer in 
charge of a station, within the local limits of whose juris- 
diction the warrant is to be executed. 

Such Magistrate or Police-officer shall endorse his name 
thereon, and such endorsement shall be sufficient authority 
to the Police-officer to whom the warrant is directed to 
execute the same within such limits, and the local police 
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shall, if SO required, assist such oflScer in executing such 
warrant. 

Whenever there is reason to believe that the delay occa- 
sioned by obtaining the endorsement of tlie Magistrate or 
Police-officer within the local limits of whose jurisdiction 
the warrant is to be executed will prevent such execution, 
the Police-officer to whom it is directed may execute the 
same without such endorsement in any place beyond the 
local limits of the jurisdiction of the Court which issued it. 

This section applies to the Police in the towns of Cal- 
cutta and Bombay. 

85. When a warrant of arrest is executed outside the 

district in which it was issued, the 

Procedure on arrest person arrested shall, unless the Court 

w^Usl^d!*''^''"' ^hich issued the warrant is within 

twenty miles of the place of arrest, 
or is nearer than the Magistrate or Commissioner of Police 
within the local limits of whose jurisdiction the arrest was 
made, or unless security is taken under section 76, be taken 
before such Magistrate or Commissioner. 

86. Such Magistrate or Commissioner shall, if the per- 

son aiTested appears to be the person 
Procedure by Magis- intended by tlie Court which issued 
^utrt^'d rsbZ^ht the warrant, direct his lemoval in cus- 
tody to such Court : Provided that if 
the offence is bailable, and such person is ready and willing 
to give bail to the satisfaction of such Magistrate or Com- 
missioner, or a direction has been endoi^ed under section 76 
on the warrant and such person is ready and willing to 
give the security required by jsuch direction, the Magistrate 
or Commissioner shall take such bail or security, as the 
case may be, and forward the bond to the Court which 
issued the warrant. 

Nothing in this section shall be deemed to prevent a 
Police-officer from taking security under section 76. 

(7. — Proclamation and Attachment 

87. If any Court has reason to believe (whether after 

taking evidence or not) that any per- 

^^Tl^Zfi^"^ ^*''^®'" son against whom a warrant has been 
son aoBConaing. . & 

issued by it has absconded or is con- 
cealing himself, so that such warrant cannot be executed, 
such Court may publish a written proclamation requiring 
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him to appear at a specified place and at a specified time 
not less tlian thirty days from the date of publishing such 
proclamation. 

The proclamation shall be published as follows : — 

(a) it shall be publicly read in some conspicuous place of 
the town or village in which such pei*son ordinarily resides; 

(6) it shall be affixed to some conspicuous part of the 
house or homestead in which such person ordinarily resides 
or to some conspicuous place of such town or village ; and 

(c) a copy thereof shall be affixed to some conspicuous 
part of the Court-house. 

A statement by the Court issuing the proclamation to 
the effect that the proclamation was duly published on a 
specified day shall be conclusive evidence that the require- 
ments of this section have been complied with, and that 
the proclamation was published on such day. 

The proclamation procedure can now be adopted in any case ; 
under the Code of 1872 it could be adopted in warrant cases only. 
See s. 4 (s.). 

88. The Court may, after issuing a proclamation under 

section 87, order the attachment of 

Attachment of pro- any property, moveable or immove- 

^Jnding. ^'^'' *^" ^^^^> <^^ ^^^> belonging to the pro- 
claimed person. 

Such order shall authorize the attachment of any pro- 
pei-ty belonging to such person within the district in which 
it is made ; and it shall authorize the attachment of any 
property belonging to such person without such district, 
when endorsed by the District Magistrate or Chief Presi- 
dency Magistmte within whose district such property is 
situate. 

If the property ordered to be attached be debts or other 
moveable property, the attachment under this section shall 
be made — 

(a) by seizure ; or 

(b) by the appointment of a receiver ; or 

(c) by an order in writing, prohibiting the delivery of 
such property to the proclaimed person or to any one on 
his behalf; or 

(d) by all or any two of such methods, as the Court 
thinks fit. 

If the property ordered to be attached be immoveable, 
the attachment under this section shall, in the case of land 
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paying revenue to Government, be made through the 
Collector of the District which tlie land is situated, and 
in all other cases — 

(e) by taking possession ; or 

(/) by the appointment of a receiver ; or 

(g) by an order in writing, prohibiting the payment of 
rent or delivery of property to the proclaimed person or to 
any one on his behalf; or 

(h) by all or any two of such methods, as the Court 
thinks tit. 

The powers, duties and liabilities of a receiver appointed 
under this section shall be the same as those of a receiver 
appointed under Chapter XXXVI of the Code of Civil 
Procedure. 

If the proclaimed person does not appear within the 
time specified in the proclamation, the property under 
attachment shall be at the disposal of Government ; but it 
shall not be sold until the expiration of six months from the 
date of the attachment, unless it is subject to speedy 
and natural decay, or the Court considers that the sale 
would be for the benefit of the owner, in either of which 
cases the Court may cause it to be sold whenever it 
tl)inks fit. 

In India accused persons are never tried in their absence. In 
France the procedure in the case of absconders is as follows : Ten 
days after publication of proclamation, the president of the country 
assize issues an order calling on the absconder (le contumax) to 
appear within ten days under penalty of having his goods forfeited, 
and of losing all the rights of a citizen. After a further lapse of 
ten days, the Court proceeds to decide the case. No counsel can 
appear for the accused, but, if he is not in France or it is impossible 
for him to appear, his parents or friends may state the grounds of 
his non-appearance. If the Court considers the excuse to be valid, 
it suspends judgment and also the forfeiture of the goods for a period 
which is fixed with regard to the nature of the excuse and to the 
distance of the places. Otherwise, it proceeds to decide first on the 
regularity of the procedure, and then on the merits of the matter, 
without the aid or intervention of a jury. The Court actually comes 
to a finding. If it convicts the accused^ the conviction is published 
in a variety of ways. If the accused gives himself up or is arrested 
before the punishment awarded is extinguished by prescription, he is 
to be tried in the ordinary way. If for anv reason the witnesses can- 
not be produced, their depositions are read as evidence, and also the 
written answers of the other accused. The same rule applies to all 
other documents <>r exhibits likely to throw light on the guilty par- 
ties.— Fr. C. P. C, 465—478. 
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89. If, within two years from the date of the attach- 

ment, any person whose property is or 
ta^^Sperty. has been at the disposal of Government 

under the last pai*agraph of section 
88, appears voluntarily or is apprehended and brought before 
tlie Court by wliose order tlie property was attached, and 
proves to the satisfaction of such Court that he did not 
abscond or conceal himself for the purpose of avoiding execu- 
tion of the warrant, and that he had not such notice of the 
proclamation as to enable liim to attend within the time 
specified therein, sucli property, or, if the same has been 
sold, the nett proceeds of the sale, or if part only thereof 
has been sold, the nett proceeds of the sale and the residue 
of the property, sliall, after satisfying thereout all costs in- 
curred in consequence of the attachment, be delivered to 
him. 

D. — Other rules regarding Processes. 

90. A Court may, in any case in which it is empowered 
Issue of, warrant in ^J ^^^ Code to issue a summons for 

Uen of, or iu addition the appearance of any person other 
to, summons. than a juror or assessor, issue, after 

recording its reasons in writing, a warrant for his arrest — 

(a) if, either before the issue of such summons, or after 
the issue of the same but before the time fixed for his 
appearance, the Court sees reason to believe that he has 
absconded or will not obey the summons ; or 

(b) If at such time he fails to appear and the summons 
is proved to have been duly served in time to admit of his 
appearing in accordance therewith, and no reasonable 
excuse is offered for such failure. 

" Duly served in time to admit of his appearing in accordance 
therewith." This is a point for the Court to decide. In Italy the 
summons must be served at least eight clear days before the date 
fixed for appearance, with an addition of one day for every three 
myriameters distance. — Ital. C. P. C, 375. 

In the French Police Courts and Correctional Courts, a person, who 
does not appear on citation, may be tried in his absence oy default^ 
but he has a right to set aside such a judgment by " forming opposi- 
tion " to it within a certain time, in which case he has a right to be 
heard at the next sitting of the Court. — Code d' Instruction Crimi- 
nelle, 149, aeq. and 185, seq, 

91. When any person for whose appearance or arrest 

the officer presiding in any Court is 

for^appe"^^^^^^ ^"""^ empowerqd to issue a summons or 

warrant is present in such Court, such 
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oflScer may require such person to execute a bond with or 
without sureties for his appearance in such Court. 

92. When any person, who is bound by any bond taken 

under this Code to appear before a 
Wf^»ppe«ri°' Court does not so appear, the officer 

presiding m such Court may issue a 
warrant, directing that such person be arrested and pro- 
duced before him. 

93. The provisions contained in this chapter relating 
Provisions in this *<^ ^ summons and warrant and their 

chapter generaUy ap- issue, service and execution shall, so 
plicable to summons^ fer as may be, apply to every sum- 
ana warrants of arrest, j'' ' 1 I .^ . i» i 
»iiu w«»i»iii« vx «jrwu. jjjQjjg g^,,^ every warrant of arrest 

issued under this Code. 



CHAPTER VII. 

OP PROCESSES TO COMPEL THE PRODUCTION OF DOCUMBNTa 
AND OTHER MOVEABLE PROPERTY AND FOR THE DIS- 
COVERY OP PERSONS WRONGFULLY CONFINED. 

A, — Summons to produce. 

94. Whenever any Court, or, in any place beyond the 
limits of the towns of Calcutta and 

Summons to produce Bombay, any officer in charge of a 
^ument or other PoUce-station, considers that the pro- 
duction of any document or other thing 
is necessary or desirable for the purposes of any investiga- 
tion, inquiry, trial or other proceeding under this Code by 
or before such Court or officer, such Court may issue a 
summons or such officer a written order, to the person in 
whose possession or power such document or thing is believed 
to be, requiring him to attend and produce it, or to produce 
it, at the time and place stated in the summons or order. 

Any person required under this section merely to pro- 
duce a document or other thing shall be deemed to have 
complied with the requisition if he cause such document 
or thing to be produced instead of attending personally to 
produce the same. 

Nothing in this section shall be deemed to affect the 
Indian Evidence Act, 1872, sections 123 and 124, or to 
apply to a letter, post-card, telegram or other document 
in the custody of the Postal or Telegraph authorities* 
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05. If any document in such custody is, in the opinion 
of any District Magistrate, Chief Pre- 
te^llrtele^mB/ sidency Magistrate. Hi|h Court or 
Court of Session, wanted for the pur- 
pose of a;iy investigation, inquiry, trial or oth^r proceeding 
under this Code, such Magistrate or Court may require the 
Postal or Telegraph authorities, as the case may be, to 
deliver such document to such person as such Magistrate or 
Court directs. 

If any such document is, in the opinion of any other 
Magistrate, or of any Commissioner of Police or District 
Superintendent of Police, wanted for any such purpose, he 
may require the Postal or Telegraph Department, as the 
case may be, to cause search to be made for and to detain 
such document pending the orders of any such District 
Magistrate, Chief Presidency Magistrate or Court. 

In England a Secretary of State may open, detain, or delay a letter. 
9 Anne, c. 10, s. 40. 

In Germany letters and telegrams to the address of the accused^ 
may be seized in the Post or Telegraph Offices. It was proposed in 
the Reichstag that this should not be allowed in the case of contraven- 
tions, but the proposal was rejected. Article 5 of the Postal Law of 
28th October 1871 guarantees the inviolability of the secrecy of 
letters, except in cases in which the legislature thinks necessary to 
depart from the principle in the public interests. Articles 99 — 101 of 
the German Procedure Code have been framed in accorcUmce with 
this exception. Letters and telegrams may be seized, if suspected to 
have emanated from the accused, or to be intended for him, though 
not addressed to him, and which it is supposed may throw some light 
on the matter at issue. 

B. — Search-warrants. 

96. Where any Court has reason to believe that a person, 

^ ^o whom a summons or order under sec- 

m J^" S '^'^ *5o^ 9* ^r a requisition under section 

95, paragraph one, has been or might 

be addressed will not or would not produce the document, 

or other thing as required by such summons or requisition, 

or where such document or other thing is not known to 
the Court to be in the posseasion of any person, 

or where the Court considers that the purposes of any 
inquiry, trial or other proceeding under this C-ode will be 
served by a general search or inspection, 

it may issue a search-warrant ; and the person to whom 
such warrant is directed may search or inspect in accord- 
ance therewith and the provisions hereinafter contained. 
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Notlunir herein contained sliall authorize any Magistrate 
other than a District Magistrate or Chief Presidency Magis- 
trate to grant a warrant to search for a document in the 
custody of the Postal or Telegraph authorities, 

A search-warrant will not be issued for the production of the 

Erivate books of a prosecutor, in order to be evidence for the defence, 
[jshe's Straits Settlements Eep., iii., 107. 

" General Search or Inspection." — ^This provision is counter to a 
rule of the English common law, to which much importance was for- 
merly attached, but it does not go much beyond the powers which 
have now been conferred upon Justices by successive statutes. The 
more important constitutional principle, which condemns general 
warrants of arrest, is as strictly observed in India as in England. 
But the power of ordering a general search for person alleged to be 
wrongfully confined does not appear to exist in England. S^ s. 100. 
This section gives a power of general search and inspection ; but 
it seems doubtful whether there is any power, except under sec. 98, 
to seize and brina away aU the documents in a house. It may be 
remarked that the cases of general warrants in England very nar- 
rowly escaped being decided in the opposite way to that in which 
thejr were decided. There is a decree of the Star-Chamber in 1636, 
which recites an older decree of the time of Elizabeth, giving the 
power of general search. In the reign of Charies II the Licensing 
Act was passed — 13 and 14 Car. 2, c. 33, which gave the Secretary 
of State a power to issue such warrants. The search allowed was 
general, and if during the search any suspected libels were found, 
they and they only coidd be seized. This Act expired in the 32nd 
year of that reign, was revived again in the first year of James II, 
and remained in force till the 5th of King William. When the 
Licensing Act expired at the close of the reign of Charles II, the 
twelve Judges were assembled at the ELin^s command, to discover 
whether the press might not be as effectuaUy restrained by the com- 
mon law as it had been by the statute. The Judges met and resolved : 

(1) that it was criminal at common law not oSy to write public se- 
ditious papers and false news ; but likewise to publish any news 
without a licence from the Kinff though it was true and innocent : 

(2) that libels were seizable, fliis being found in the State Trials ; 
7 St. T., 929. These were the opinions of the twelve Judges of Eng- 
land, and not merely the opinions of Scroggs and JeflFeries. If a libel 
can be seized, it can be searched for : if search is legal, a warrant to 
authorize that search is likewise legaL In the case of Entinck v. 
Carrington^ Lord Camden, C.J., tries to get over these authorities by 
saying he can find no other authority to justify the seizure of a libel 
than that of " Scroggs and his brethren." But " Scroggs and his 
brethren " were the constituted Judges of the land. 19 St. Tr., 1030. 
6 Gleo. Ill, A. D. 1766. In the year 1764 and the two following years 
the legality of general warrants was from time to time under the 
consideration of Parliament. It was resolved bv the Commons : (1) 
that a general warrant for apprehending the author, printer, or pub- 
lisher of a libel is illegal : (2) that the seizing all the papers of the 
author, printer, or publisher of a libel is illegal. 30 Comm. Jour, 
pp. 753, 772, A D. 1776. Cobbett, ParL Hist. Vol 16, pp. 1393 seq. : 
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Vol. 16, pp. 6 uqq. ; 207—209. See also Huchle v. Money ^ 19 St 
Tr., 1404 ; Willce% v. Lcyrd Halifax, ih. 1406—1415. But a general 
warrant of a Secretary of State to seize papers was upheld in Sayre 
V. Earl of Rochfordy 19 St. Tr., 1286. It seems they are permitted 
where treason or treasonable practices are assignable. B. v. Despard^ 
7 T. K., 736, 742 : Harrison v. Bush, 5 E. & B., 353. 

English cases relating to general warrants are Leach v. Money^ 
19 St. Tr., 1001 ; Wilkes v. Wood, id., 1153. Had there been a 
droit administratif in England, these cases would have gone before a 
Tribunal des Gonflits and might very likely have been diflFerently decid- 
ed. In such cases the ordinary tribunals are really judices in 8V>& re. 
The conception of the prerogative of the English Crown, which pre- 
vailed in the seventeenth century, is analogous to the administrative 
ideas, which still prevail on the Continent. Dicey, Const, 209, 2nd Ed. 

Under 24 and 25 Vict., c. 96 (Larceny Consolidation Act), s. 103, a 
Justice may grant a search-warrant, • asin the case of . stolen goods, 
when any credible witness proves on oath that there is reasonable 
cause to suspect that any person has in his possession or on his pre- 
mises, any property whatsoever, with respect to which any offence 
has been committed, as to forged instruments, see 24 and 25 Vict., 
c. 98, s. 46 ; as to counterfeit coin and coining implements, 24 and 25 
Vict., c. 99, s. 27 ; as to gunpowder and explosive substances, i6., 
c. 97, s. 55. 

97. The Court may, if it thinks fit, specify in the 

warrant the particular place or part 
wa«rut. ^ '^'*"°* thereof to which only the search or 

inspection shall extend ; and the person 
charged with the execution of such warrant shall then 
search or inspect only the place or part so specified. 

98. If a District Magistrate, Subdivisiohal Magistrate, 
Search of house bus- Presidency Magistrate or ^ Magistrate 

pecbed to contain stolen of the first class, . upon information 
property, forged docu- and. after such inquiry/as he thinks 
^®" ^' °* necessary, has reason to believe that 

any place is used for the deposit or sale of stolen property, 

or for tlie deposit or sale or manufacture, of forged docu- 
ment, false seals or counterfeit stamps or coin, or instru- 
ments, or materials for counterfeiting coin or atamps or for 
forging, • . 

or that any forged documents, false seals or counterfeit 
stamps or coin, or instruments or materials used for coun- 
terfeiting coin or stamps or for forging, are kept or deposit- 
ed in any place, 

he may by his warrant authorize any Police-officer above 
the rank of a constable — 

(ct) to enter, with such assistance as may be required, 
such place, and 
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(6) to search the same in manner specified in the war- 
rant, and 

(c) to take possession of any property, documents, seals, 
stainps or coins therein found wliich he reasonably suspects 
to be stolen, unlawfully obtained, forged, false or counter^ 
feit, and also of any such instruments and materials as 
aforesaid, and 

(d) to convey such property, documents, seals, stamps, 
coins, instruments or materials before a Magistrate, or to 
guard the same on the spot until the offender is taken 
before a Magistrate, or otherwise to dispose thereof in some 
place of safety, and 

(e) to take into custody and carry before a Magistrate 
every person found in such place who appears to have been 
privy to the deposit, sale, or manufacture or keeping of 
any such property, documents, seals, stamps, coins, instru- 
ments or materials, knowing or having reasonable cause to 
suspect the said property to have been stolen or otherwise 
unlawfully obtained, or the said documents, seals, stamps, 
coins, instruments or materials to have been forged, falsi- 
fied or counterfeited, or the said instruments or materials 
to have been or to be intended to be used for counterfeiting 
coin or stamps or for forging. 

In England a Chief Officer of Police may authorise in writing the 
entry by a constable in any premises in search of stolen property, in 
either of the following cases : — 

1. Where the premises are, or within the preceding 12 months 
have been, in the occupation of any person who has been convicted 
of receiving stolen property or harbouring thieves : 

2. When the premises are in the occupation of any person who 
has been convicted of any offence involving Jratid or disnonestv and 
punishable by penal servitude or imprisonment. The Chief Officer 
of Police may give the authority, witnout specifying any particular 
property, if he has reason to believe generally tnat the premises are 
being made a receptacle for stolen g(K>ds.— See Prevention of Crime 
Act, 34 and 35 Vic, c. 112, s. 16. 

In Bengal wholesale dealers in bell-metal and brass utensils are 
sometimes receivers of stolen property. It is very difficult to bring 
the offence home to them, and some such provisions are required as 
are contained in " The Old Metal Dealers Act, 1861." Under 24 and 
25 Yic, c. 110, s. 4, any Justice mav issue a search-warrant, where 
there is reason to believe that any old metal stolen or unlawfullv ob- 
tained is in any shop, &c. All metals found therein to be seized and 
produced, and the dealer has to appear before two Justices. If he 
%kM not then and there prove to the satisfaction of such Justices now 
he came by the said articles, or if any of such articles have been 
stolen or unlawfully obtained, and it shall appear to the Justices thoU 
he dealer had reason to believe such fact when he received them, he iii 

P., C, C. L. 4 
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liable to a penalty of £5, and for a subsequent offence £20, or, at 
the discretion of the Justices, three months' imprisonment with hard 
labour. The dealer is also liable to be prosecuted by indictment for 
feloniously and knowingly receiving stolen goods. 

In India members of thieving castes are often found in possession 
of property obviously stolen : but if the owners cannot be found, it 
seems they cannot be prosecuted. See s. 222 infra as to the parti- 
culars to De contained in a charge. But they may in certain cases be 
proceeded against under s. 110. See also ss. 400, 401, P. C. 

In Germany, when a person is suspected of having committed a 
punishable act (crime, delict, or contravention), as author, accomplice, 
accessory after the fact, or harbourer, his house and belongings may 
be searched, not only with a view to his arrest, but also in order to 
discover means of proof. Germ. C. P. C, 102. 

No search can tskke place at night in inhabited houses, except in 
cases of flagrant delict^ danger in the dwelling, or to arrest an escaped 
offender. But the restriction does not apply to the houses of persons 
under police surveillance, places where the public coidd go durmg the 
night (e.^., inns and hotels, saving the private apartments of the 
hotel-keeper's family), places known to the police as serving for the 
refuge of bad characters or the deposit of stolen property, or known 
as secret gambling houses or as houses of prostitution. From the 
1st April to 30th September, the night lasts from 9 P. M. to 4 A. M., 
and during the remamder of the year from 9 p. m. to 6 a. m. If the 
Juge cP Instruction or the Procureur cP Etat be not present at the 
search, a municipal functionary shoidd be present ; or two inhabi- 
tants of the commune in which the place to be searched is situate. 
Germ. C. P. C, 104, 105. See s. 103. 

99. When, in the execution of a search-warrant at any- 

place beyond the local limits of the 

Disposal of things jurisdiction of the Court which issued 

jS^on ^ the same, any of the things for which 

search is made are found, such things, 
together with the list of the same prepared under the provi- 
sions hereinafter contained, shall be immediately taken 
before the Court issuing the warrant, unless such place is 
nearer to the Magistrate having jurisdiction therein than 
to such Court, in which case the list and things shall be 
immediately taken before such Magistrate; and unless 
there be good cause to the contrary, such Magistrate shall 
make an order authorizing them to be taJEen to such 
Court. 

0. — Discovery of Persons wrongfully confined. 

100. K any Presidency Magistrate, Magistrate of the 
, . first class or Subdivisional Magistrate 

JAjZX^!^ ^^ reason to believe that any person 
is confined under such circumstances 
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that the confinement amounts to an offence, he may issue 
a search-warrant, and the person to whom such warrant is 
directed may search for the person so confined ; and such 
search shall be made in accordance therewith, and the 
person, if found, shall be immediately taken before a Magis- 
trate, who shall make such order as in the circumstances 
of the case seems proper. 

This section is new. See also s. 551, infra. 

In Italy, a private person is bound to give information, if he 
knows that any person is illegally confined. The officer receiving the 
information is bound to proceed forthwith to the spot and to set free 
the detained person, or, if any legal cause for detention is alleged, to 
take him at once before a competent tribunaL All persons called 
upon to assist in carrying out the above provisions are bound to do 
so,— Ital. C. P. C, 802—804. 

D. — General Provisions relating to Search^. 

101. The provisions of sections 43, 75, 77, 79, 82, 83 
Direction, &o„ of and 84} shall, so far as may be, apply 

search-warrants. to all search-warrants issued under 

section 96, section 98 or section 100. 

102. Whenever any place liable to search or inspection 
Persons in charge of under this chapter is closed, any per- 

ciosed place to allow son residing in, or being in charge of, 
®^'*^^ such place shall, on demand of the 

officer or other person executing the warrant, and on pro- 
duction of the warrant, allow him free ingress thereto, and 
aSbrd all reasonable facilities for a search therein. 

If ingress into such place cannot be so obtained, the offi- 
cer or other person executing the warrant may proceed 
in manner provided by section 48. 

103. Before making a search under this chapter, the 

officer or other person about to make 

^^llHt^^^^^^tJ"" it shall call upon two or more respec- 
presenee of witnesses, , ,, - i -i-.^ j. /• xr ^ tj ^ • 
table inhabitants of the locauty m 

which the place to be searched is situate to attend and 

witness the search. 

The search shall be made in their presence, and a list of 
all things seized in the course of such search and of the 
places in which they are respectively found shall be pre- 
pared by such officer or other person and signed by such 
witnesses, but no person witnessing a search under this sec- 
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iion shall be required to attend the Court as a witness of 
the search unless specially summoned by it. 
The occupant ot the place searched^ or some person in 
Ooonpant of place his behalf, shall, in eveiy instance, be 
Bearohed may attend. permitted to attend during the search, 
and a copy of the list prepared under the section, signed 
by the said witnesses, shall be delivered to such occupant 
or person at his request. 

In Louisiana 'Hhe search-warrant must be executed in the presence 
of two inhabitants of the parish, who shall sign the return as 
witoesses. It can only be executed in the day-time." The provisions 
of this section are most important. Police-officers contravening them 
ma^ be prosecuted under s. 166, Penal Code, or the Police Act. 

The Code does not forbid searches being maae at any particular 
time. In Italy searches cannot be made before 7 A. m., or after 5 p. m., 
from the 1st October to the 31st March, and during the remainder 
of the year before 6 A. H. or after 8 p. M. But if imminent danger 
would result from delav, the prohibition does not apply. If me 
iaccused person is in the place, or under arrest, he can be present 
at the search or appoint some one to represent him. — ItaJ. C. P. C.« 
142, 143. 

In Germany the owner of the house can be present at the search ; 
but if he places any obstacles in the way, he may be arrested. In 
his absence, the searching-officer should call his representative, an 
adult member of the family, or a neighbour. (M the termination of 
the search, the owner must be given, if he requests it, a certificate 
stating the object of the search and a list of the thmgs seized, or if 
nothi^ suspicious has been found, a certificate to that effect If 
proper^ not connected with the case but otherwise suspicious is 
found, it may be provisionally seized. — Germ. C. P. C, 106 — 108 
The Austrian Code of 1873 (Article 142) forbids useless inspections 
during searches, or the causiii^ of trouble or annoyance to the owner 
of the house beyond what is necessary. The German Legislator has 
considered with reason that such matters should more properly be 
embodied in departmental instructions rather than in the law itself. 

E. — Miscellaneous. 

104. Any Court may, if it thinks fit, impound any do- 
Power to impound do- cument or other tiling produced be- 

.oument, Ac, produced, fore it under this Code. 

105. Any Magistrate may direct a search to be made 
M -at tema direct ^^ ^'® presence of any place for the 

sear^'in'hiB pr^^ice. ?earch of which he is competent to 
issue a search-warrant. 
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PART IV. 

PREVENTION OP OFFENCES. 



CHAPTER VIIL 

OF SECURITY FOR KEEPING THE PEACE AND FOR 
GOOD BEHAVIOUR. 

A, — Security for keeping the Peace on Conviction. 

106. Whenever any person accused of rioting, assault, 

Seoority for keeping or Other breach of the peace, or of 
the peace on con viotioQ. abetting the same, or of assembling 
armed men or taking other unlawful measures with the 
evident intention of committing the same, or any person 
accused of committing criminal intimidation by threaten- 
ing injury to person or property, is convicted of such 
offence before a High Court, a Court of Session or the 
Court of a Presidency Magistrate, a District Magistrate, 
a Subdivisional Magistrate or a Magistrate of the first 
dass, 

and such Court is of opinion that it is necessary to 
require such pei*son to execute a bond for keeping the 
peace, 

such Court may, at the time of passing sentence on such 
person, order him to execute a bond for a sum proper-, 
tionate to his means, with or without sureties, for keeping 
the peace during such period, not exceeding three years, 
as it thinks fit to fix. 

If the conviction is set aside on appeal or otherwise, the 
bond so executed shall become void. 

In England it is not necessaiy that the recognizance should be 
entered into before the Court passing the order. It may be entered 
into before any other C!ourt of sununaiy jurisdiction or a clerk of the 
same, or before a superintendent or inspector of police or officer in 
charge of a Police-station, or where any of the parties is in prison, 
before the governor or other keeper of the prison. — (Summary Juris* 
diction Act, 1879, s. 42.) 

A Magistrate often deems it necessary to bind a man down to 
keep the peace, though no specific offence can be brought home to 
him. In India there is the trouble and delay of instituting a f^h 
proceeding under s. 107. In England, even in dismissing a charge 
for a common assault, the Justices may see sufficient ground in the 
evidence for binding over the defendant to keep the j^eace, though 
he was not summoned for that matter. — (Exp. Davis, 24 L. T., 
n. 8., 547). Lawyers in India are much mistaken in thehr ineradicable 
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belief that the English law is more indulgent to an accused person 
than the Indian. In a case reported in "The Times" in 1885, 
Hawkins, J., after having dismissed a case, at once proceeded to 
bind down hoik the prosecutor and the defendant to be of good behavi- 
our for one year. 

B. — Security for keeping the Peace in other Cases and 
Security for Oood Behaviour. 

107. Whenever a Presidency Magistrate, District Ma- 
Becnri^ for keeping gistrate, Subdivisional Magistrate or 
thepeaoem other cases. Magistrate of the first class receives 
information that any person is likely to commit a breach 
of the peace, or to do any wrongful act that may probably 
occasion a breach of the peace, within the local limits of 
such Magistrate's jurisdiction, or that there is within such 
limits a person who is likely to commit a breach of the 
peace or do any wrongful act as aforesaid in any place 
beyond such limits, the Magistrate may, in manner herein- 
after provided, require such person to show cause why he 
should not be ordered to execute a bond, with or without 
sureties, for keeping the peace for such period not exceed- 
ing one year as the Magistrate thinks fit to fix. 

Where threats are indulged in, sufficient to cause serious annoyance 
and fear of personal injury to a person of ordinarily firm mind, the 
law provides a remedy, and the applicant is entitled to protection. 
In deciding whether a man is likely to break the peace, his past 
conduct is not to be overlooked — (Hawk, P. C, c 60, s. 6 ; Dalton, 
J. P., c. 116, p. 269)l Protection is alao to be ^ven when the threat 
assumes the form of injuring one's wife or child, though if it be 
made to a servant, this is deemed too remote, and the servant must 
liimself apply for protection. — (Dalton, J. P., 116.) 

Threats may be made by looks, tones, and gestures, as well as by 
express words ; indeed, the one may often be more eloquent and 
cogent than the other, provided the Justices see that the complain- 
ant has acted reasonablv ^ in construing in the right way these in- 
articulate signs. Cases of importunate lovers are instances. — (Dennis 
V. Lane, 12 Mod., 132 ; E. v. Dunn, 12 A. & K, 599.) The 
Court or Justice must not be too critical, but must give ear in a great 
degree to the apprehensions of the party seeking the protection, 
rtwa mtist enter, to some extent, into his or her feelings and convictions. 

In England it has been doubted whether a libel is such a threat 
or provocation of violence or injury as to entitle the libelled person 
to demand security of the peace against his detractor. Pratt, C. 
J., thought not— (A V. Wilkes, 2 Wils., 161). But it was held other- 
wise in IS20— {Butt v. Oonant, 1 B. & B., 548). The test is whether 
the particular libel tends to a breach of the peace. If Justices 
refuse to bind over the offender, the Queen's Bench Division may be 
applied to ; but the latter Court will always give great weight to 
the finding of the Justices. 
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In New York a person, who in the presence of a Court or Magistrate, 
assaults or threatens to assault another, • or to commit an offence 
against his person or property, or who contends with another with 
angry words, may be at once oroered to giye security, or committed, if 
he fails to do so.— N. Y. C. P. C, 74. 

In England it seems that the truth of the facts sworn by the 
person who exhibits articles of the peace cannot be controyerted. — 
Vav^s case, 13 East, 172 n. ; also K y. Dohertyy 13 East, 171. If the 
complainant has bec^ accustomed to go to a particular place, rightfully, 
as he alleges, for the transaction of misiness, and has oeen threatened 
with yiolence if he goes there a^in, that is a sufGlcient ground for 
articles of tl\e peace. — M. y. Malhnson, 16 Q. B., 367. If it appears on 
oath to the satisfaction of the Justices that the complainant has been 
threatened, it is their duty to require recognizances to keep the peace. 
— Loet y. Huttoriy 34 L. T., 730. The superior Court will not reduce 
tl^ amount of security required by Magistrates. — R, y. Holloway^ 
2 D. P. C, 625. But if it sees ground, it wiU require sureties, although 
the Justices haye refused. — R. y. Mallimson. On motion to discharge 
the recognizances,, on the ground that the language was used in a 
metaphorical sense only, the Court refused to interfere, because it 
was for the Magistrates to judge in what sense the language was used. 
—B. V. Tregm'then^ 5 B. & Ad., 678, 

108. When any Magistrate not empowered to proceed 
't>..^^«,^ ^41 Tur.^^ under section 107, or a Court of Ses- 

irrooeaure of Magis- . ,-r. i /-^ . i , 

trate,&c., not empower- sion or High Court has reason to 
ed to act under section believe that any person is likely to 
^^* commit a breach of the peace or to do 

any wrongful act that may probably occasion a breach of 
the peace, and that such breach of the peace cannot bo 
prevented otherwise than by detaining such person in cus- 
tody, such Magistrate or Cburt may issue a warrant for his 
arrest (if he is not already in custody or before the Court), 
and may send him bef(»:e a Magistra4)e empowered to deal 
with the case under section 107» 

A Magistrate before whom a person is sent under this 
section may, in Ms discretion, detam such person in custody 
until the completion of the enquiry hereinafter prescribed. 

109. Whenever a Rresidency Ma- 

Seourityforgoodbe- gigtrato, IKstrici Magistrate, Sub- 

^Z^^'^'b^ divisional Magistrate or Magistrate of 

the first class receives informatioi^— 

(a) that any person is taking precautions to conceal 

his presence within the local limits of such Magistrate's 

jurisdiction, and that there is reason to believe that^ such 

person is taking such precautions with a view ta committing 

an offence, or 
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(6) that there is within such limits a person who has 
no ostensible means of subsistence, or who cannot give a 
satisfactory account of himself, 

such Magistrate may, in manner hereinafter provided, 
require such person to show cause why he should not be 
ordered to execute a bond, with sureties, for his good 
behaviour for such period not exceeding six months as the 
Magistrate thinks fit to fix. 

In Germany, when a sentenced person is placed under the super- 
vision of the high police, the latter have the right to prevent his 
residing in certain specified places, and at any time to make search- 
ing visits in his house, and, if he is a foreigner, they may expel him 
from the territory of the confederation. — 0« P. O*, 39. 

Under the French and Belgium Penal Codes vagabondage (le vaga- 
bondage) is a delict. Vagabonds are those who have no fixed domicile or 
means of subsistence, and who do not habitually exercise any trade 
or profession. Persons declared vagabonds are, for that fact alone, 
punishable with three to six monttis' imprisonment ; and on their 
release, they are under police supervision for from five to ten years^ 
Strangers, declared vagabonds by Magisterial order, may be conducted 
outside the Republic, by the order of Government. But such vaga- 
bonds mav, with the permission of Gfovemment, be reclaimed by me 
Municipal Council of the Commune in which they were bom or bedled 

Scautionn^) by a substantial and solvent citizen. — ^Fr. P. C, 269-273. 
^t has been ruled by the Court of Cassation that the delict of vaga- 
bondage does not cease to exist on account of the offer made by a 
third person to receive the prisoner and give him work. — Cass., 10th 
Jan., 1852. This is important. When I have had men before me for 
bad livelihood, a Mukhtar of my Court has sometimes offered to take 
l^e man on as his servant. 

Persons found begging in places where public diarities exist are 
punishable with from three to six months' imprisonment, and after 
release are conducted^ to the workhouse (dep6t de mendicity). 
In other places able-bodied (valides) habitual beggars are punishable 
with from one to three months' imprisonment. All beggars, able- 
bodied or otherwise, who use threats, or enter houses or enclosures 
without permission, or who feign infirmities, or who beg in company 
with others (husband and wife, parents and their young children, 
the blind and their conductors excepted) are punisl^ble with 
from six months to two years' imprisonment. — Fr. P. C, 274-276. 
Beggars or vagabonds, found carrying arms, or having keys or other 
instruments for commission of crime (propres k commettre) or for 
entry into houses, are punishable with h'om two to five years' im- 
prisonment. If any beggar or vagabond is found in possession of 
things worth more tluun 100 frtmcs, and cannot explsjn whence he 
got mem, he is punishable with from six months to two years' im- 
prisonment. — Fr. P. C, 277, seq. 

Act V, 1861, s. 12, authorises the Inspector-General of Pdice Uk 
make rules relative to the oi^nisation of the Police force, their 
inspection, duties, &c. Beg. AX, 1817, s. 21, declares that " the 
village watchmen are subject to the orders of the Police Darogahs.'' 
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But nowhere, so ^ as I am aware, does the law authorise the Police 
or the District Magistrate to make rules as to the supervision of 
released convicts and bad characters. Such authorisation finds a 
place in all other Codes. Sec. 361 of the German Penal Code punishes 
*^ those who, beins placed under the supervision of the police, disobey 
the prohibitions (3 the head of the Pohce." There is absolutely no 
legal basis (unless District Magistrate can pass such orders in 
his executive capacity) for the present system of supervision of 
released convicts Quoere^ — Can the Executive Government (through 
the Chief of the Police) make rules on this subject ? I do not pre- 
sume to give an opinion on so knotty a point of constitutional law. 

In the Court of Queen's Bench, on 23rd June 1871, the Lord 
Chief Justice affirmed a conviction of the Magistrates of Wolver- 
hampton a^inst persons for usinff in a public place a certain table, 
called " Pari-mutuel," or Mechanical Betting. 

Police officers cannot institute prosecutions or rather proceedings 
for bad livelihood. They may either submit a report to the Ma^- 
trate ; or, where the circumstances demand it, they may arrest under 
s. 55, C. P. C, and undev s. 60, are forthwith to place the person 
arrested before a Magistrate. They are then fancti offixdoy the 
proceedings under ss. 109, 110 being magisterial. 

The following is a brief summary of the provisions of the Louisiana 
Criminal Procedure Code regarding vagrancy : — 

A vagrant is one who, having no visible means of subsistence, lives 
in idleness, or in the practice of drinking, or gaming, and who, hy 
the whole of his conatict and character^ gives jtut reason to believe 
that he gains his subsistence by illegal means. On the complaint 
of three householders, the Magistrate shall issue his warrant and 
require the person to give an account of himself. The account may be 
given in privatCy if such person requires it, and if it shows legal 
means of subsistence to the satisfaction of the Magistrate, such 
person shall be dismissed. But if he refuses to render any account, 
or it be not satisfactory, he shall be required to report himself to 
the Magistrate, and to show, within three days, that he has adopted 
some regular means of livelfliood, or to leave the district, or to give 
security for his good behaviour. If he fail to perform one of these 
conditions, he is to be sent to the House of Industry for sixtv days, 
or until he find security for his good behaviour, or that he will 
leave the state and ^ot return within two years. If after his dis- 
charfi^e the party shall again be found in a state of vagrancy, either 
in the same or in any other district in the state, he shall, after the 
like inquiry, be sent to the House of Industry for six months ; and 
the same process shall be repeated as often as the same kind of 
life shall be resumed. But no person is to be deemed a vagrant who, 
from bodily infirmity or infancy or old age, is unable to gain a liveli- 
hood by labour. 

Article 973 of the New York Procedure Code declares the following 
persons to be vagrants : — (1) a person who, not having visible means 
to maintain himself, lives without employment ; (2) a person who, 
being an habitual drunkard, neglects to support his family ; (3) a per- 
son who has contracted an infectious or other disease, in the practice 
of drunkenness or debauchery, requiring charitable aid to restore him 
to health ; (4) a common prostitute ; (5) a person who wanders abroad 
and begs; (6) a person wandering abroad, and not giving a good 
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account of himself ; (7) a person who appears in a public highway 
with his face painted, covered or concealed, or being otherwise 
disguised in a manner calculated to prevent lus being identified. A 
Peace-ofGlcer must, when required by any person^ cany a vagrant b^ore 
a justice of the peace. If the Ma^^trate be satisfied, by confession 
or competent testimony, that he is a vagrant, he must convict him ; 
and commit him, if not a notorious offrnder^ and a proper object for 
such relief, to the poor-house for not exceeding six months at hard 
labour / or if he be an improper person to be so committed, he must 
be sent to jail for a like term. Art. 983 of the same Code defines 
who are " disorderly persons." Such persons may be required to give 
security to be of good behaviour for one year. 

A Justice in England may imprison as a • vagrant for one month * 
any person able to maintain his family and refusing or neglecting to do 
so. He may imprison for three months as a rogice and vagabcmd any 
person who, having been convicted as an idle and disorderlv person, 

(1) practises imposition by pretending to tell fortunes ; (2) has na 
visible means of subsistence, and cannot give a good account of him- 
self ; (3) wilfully exposes his person ; (4) asks for alms ; (5) runs away 
and leaves family chargeable to the parish ; (6) plays or bets in a street 
at any game or pretended game of chance ; (7) has in his possession 
any implement with intent feloniously to break into any house, or 
has any weapon with intent to commit a felonious act ; (8) is found in 
any dwelling house, out-house, yard, &c., for any unlawful purpose, &c. 

A Justice may commit an incorrigible rogue to the next general or 
quarter sessions, and the Justices there assembled may order him to 
be whipped and imprisoned for one year. An incorrigible rogue is 
one who (1) escapes from confinement under the Act V, Geo. 4, c. 83 ; 

(2) is twice convicted as a rogue and vagabond ; (3) is apprehended 
as a rogue and vagabond, and violently resists his apprehension. 
It will 1^ seen that the Indian law as to bad characters is not so 
stringent as the English law ; while it is far less severe than the 
Belgium and French law. On this point the Indian Bench have 
occasionally displayed considerable ignorance of English law. The 
so-called spirit and principles of English law are ma!de to do a good 
deal of duty in eloquent orations for the defence in India. 

110. Whenever a Presidency Magistrate, District Magis- 
Security for good be- trate, or Subdivisi<Jtal Magistrate, or 
haviour from habitual a Magistrate of the first class, specially 
offenders. empowered in this behalf by thto 

Local Government, receives information that any person 
within the local limits of his jurisdiction is an habitual 
robber, house-breaker or thief, or an habitual receiver of 
stolen property, knowing the same to have been stolen, or 
that he habitually commits extortion, or in order to the 
committing of extortion habitually puts or attempts to 
put persons in fear of injury, 

such Magistrate may, in manner hereinafter provided, 
require such person to show cause why he should not bo 
ordered to execute a bond, with sureties, for hi^ good 
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behaviour for such period not exceediug three years as the 
Magistrate thinks fit to fix. 

"The question for consideration is whether the period has not 
arrived when the knowledge possessed bv the officers of Justice may 
be made available for the breaking up of those gangs which hold us in 
a state of fear, and which, by the example of their impunity, obtain 
recruits, and spread abroad a moral pestilence." — Charge of Matthew 
Davenport Hill, Kecorder of Birmingham, to the Grand Jury, 18th 
October, 1860. A learned lawyer, commenting on the above charge 
in the SpectatoVy sa^s : " Two cardinal fac& are admitted by all 
who have entered into the controversy. First, that there is a 
criminal population in existence among us, t, e,y a class drawing its 
livelihood from the produce of crime. The second cardinal fact is, 
that the members of this class are individually known to the police, 
and probably to many others. Is, then, the science and practice of 
jurisprudence in such a state of barbarism as not to be able to touch 
them with safety to the community ? The policeman knows that 
A. B. is a thief by a number of observations, each in itself trifling, 
but altogether producing, and justly producing, clear conviction upon 
his mind. The testimony of policemen is, no doubt, to be received 
with caution. But what is to prevent that caution being exercis- 
ed ?..... As every man who continues to live must be a 
consumer, what can be the hardship of calling upon him, when 
placed in circumstances of just suspicion, to show the sources from 
which his consumption is drawn ? The object to be obtained is too 
important to justify its being abandoned on light grounds. The 
criminal population is partly hereditary and partly recruited by 
immigrants. The vices and suflferings incident to the course of life 
pursued by thieves have a strong tendency to diminish their number ; 
and if there were no additions from without, the class would dwindle 
away, and in time perhaps become extinct. But the example of 
impunity, though but for a few years, puts enormous power of corrup- 
tion into the hands of the veteran offender, and enables him to replenish 
his band whenever death or the policeman creates a vacancy. If 
this band were harassed and broken up from day to day, by the 
operation of the law directed against reputed thieves, theft must 
cease to be a calling-*-all continuity of action would be at an end. 
The professional life of a thief would be too short to give him the 
opportunity of becoming an adept in his art, and his visitations of 
our houses and pockets would be rare." Other great Judges and 
lawyers wrote and spoke in the same strain, the result of which was 
the passing of such Acts as the Crimes Prevention Act, and the 
stringent provisions relating to ticket-of -leave men, convicted felons, 
rogues and vagabonds, vagrants, and incorrigible rogues. 

It is very generally but erroneously supposed that the Indian law 
as to had characters and security for good behaviour is peculiar to 
India, is harsh and stringent, and opposed to the principles of the 
English law. This \b very far from the truth. The continental law 
is of course far more stringent than the Indian law. On the con- 
tinent many duties are performed by the executive, which the jealousy 
of English law entrusts to the Courts. But even in England the law 
as to supervision of bad characters appears to give the police greater 
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power than they have in India. Some judgments of the Calcutta 
Hiffh Court, in which the Judges (some of them barristers) appear 
to nave been unaware of or to have overlooked the existence of 
certain English statutes, have strengthened and stereotyped the 
erroneous supposition alluded to above. 

Judicial and executive officers may with advantage consult the 
Penal Servitude Act, 1864 (27 and 28 Vict, c. 47) and the Habitual 
Criminals Act, 1869 (32 and 33 Vict., c. 99). I extract the following 
from the Prevention of Crimes Act, 1871 (34 and 36 Vict, c. 112) : — 

1. Holder of a license under Penal Servitude Acts may be arrested 
without a warranty if there is siupician that such holder is getting 
his livelihood hy dishonest means; 

2. A constable, acting on the written authority of the chief 
officer of police, may arrest without warrant any person who has 
been convicted on indictment of a crimen a previous conviction of a 
crime (whether summary or on indictment) having been proved 
aj^inst him, if at any time within seven years following the expira- 
tion of the last sentence there is cause for suspecting him of getting 
his livelihood by dishonest means ; 

3. It is the duty of a constable to arrest without warrant, or any 
special authority, any person who has been convicted on indictment 
of a crime, a previous conviction of a crime (sumniary or on indict- 
ment) having oeen proved against him, if at any time within seven 
vears after the expiration of the last sentence, he is found under the 
following circumstances : — 

(a) in any place, whether public or private, apparently about to 
commit or aid in the commission of any offence punishable on indict- 
ment or summary conviction, or waiting for an opportunity to commit 
or aid in the commission of any such offence ; 

(6) in or on any dwelling-house or anjp^ building, 3rard, or premises 
attached, or in or on shop, garden, &c., or in any building in any garden, 
&c., without being able to accoimt for his being on sucn premises. 

4. Under the 8th section every convict at large on license and 
every person under sentence of police supervision in pursuance of 
the Act is required — 

(a) To notify the place where he takes up his residence after 
discharge from prison : 

(6 ) To notify any change of residence from one place to another 
within the same Police District : 

(c) To notify any change of residence from one Police District 
to another. 

If a male — ^he is also required to re]>ort himself once a month 
to the chief officer of police of the district, or to any other person 
whom such officer may appoint for the purpose. 

6. The punishment which may he incurreii for failure to comply icith 
these requisitions is in the case of a person unaer Police supervision one 
yeaa^s imprisonment ; in the case of a holder of a license, one year's 
imprisonment, or forfeiture of license. 

6. Moreover, tvdce convicted persons are liable to imprisonment with 
or without hard labour for one year under any of the following 
circumstances : — 

(1) if he is charged by a constable with, and it appears to a 
Courfc of summary jurisdiction that there are reasonable grounds for 
hdieving that he is getting his livelihood by dishonest means ; or 
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(2) if, on being charged with any offence punishable on indict- 
ment or summary conviction, and on being required by a Court of 
Bununai^ jurisdiction to give his name and address, he refuses to do 
80, or ^ves a false name or false address ; or 

(3) if he is found in any place under such circumstances as to 
satisfy the Court that he was aoout to commit or aid in the commis- 
sion of, or was waiting for an opportunity to commit or aid in the 
commission of, any offence as above ; or 

(4) if he is found in or upon any dwelling-house, building, yard, 
shop, orchard, garden, &c., without beinff able to account to the 
satisfaction of the Court for his being found on such premises. 

Similar provisions to the above might with advantage be extended 
to India. See notes under the previous section as to the French, 
German, and American law, and also the English law as to vagrants, 
rogues and vagabonds, and incorrigible rogues. 

The English law as to sureties for good behaviour used to be verjr 
wide. For some centuries the Justices of the Peace extended their 
powers of imprisoning to persons whose conduct did not cause any 
breach of the peace, though in other respects suspicious and repre- 
hensible (Crompt., 121, 126 ; Fitz., 7). Dalton tells us that he had, 
as Justice, once ordered sureties for ^ood behaviour from a man who 
bouffht ratsbane and mixed it with corn to poison his neighbour's 
fowls, and " the whole bench " held it to be a very good reason, 
and so did the Judges of Assize in like cases (Dalt., c. 124> Certainlv 
it is a pity that the words " dangerous character" have been left 
out of the present code. Professional incendiaries, forgers, cattle 
poisoners, case-mongers, and false witnesses cannot now be called on 
under this section to give securitv, though s. 109 (6) might in some 
cases be applicable. Hawkins (1716) said that a Justice had a dis- 
cretionary power to take surety for good behaviour from all those 
whom he had Just cause to suspect to be " dangerous, quarreUomSy or 
scaiidalouB, " In 1808 the Judges gave a unanimous opinion that 
on coivoiction for a misdemeanour the Court might order the defendant 
to give security for his good behaviour for a reasonable time {R, v, 
HaHy 30 St. Tr., 1131, 1344). In some cases of libel against private 
individuals. Justices may bind the party to his g^xl behaviour 
(Haylock v. Sparke, 1 E. & E., 471). 

In India there appesuns to be no legal authority for the police super- 
vision of released convicts. These men sometimes present petitions 
to the Magistrate, asking that they may be released from police super- 
vision, on the ground that they are living as ordinary members 
of society and earning an honest livelihood. The jurisdiction of the 
Magistrate in such matters is purely administrative or executive. As 
a matter of practice, such petitions are generally sent to the District 
Superintendent of Police for report as to whether the petitioner's name 
may properljr be struck off the Register of Bad Characters. In the 
French Criminal Procedure Code a separate chapter is devoted to the 
subject of the restoration of convictea persons to all the rights and 
privileges they possessed before conviction Ha rehabilitation des con- 
danm^). C. P. C. £k. ii. lit. vii, chap. iv. Those who have been con- 
demned to a severe or degrading punishment (peine afflictive ou inf am- 
ante) cannot demand rehabilitation until the expiry of five years from 
the day of their release ; the period is only three years in the case of 
those who have suffered a correctional punishment (peine correc- 
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tionelle). In the case of those sentenced to civic degradation or 
to police supervision as the principal punishment, the above period 
counts from the date on which the conviction became finaL Those 
who have been twice convicted of crimes are not permitted to demand 
rehabilitation. The order for rehabilitation removes all disabilities 
which have resulted from the conviction, except such as may have 
been pronounced under article 612 of the Code of Commerce. The 
demand for rehabilitation is made in the first instance to the Pro- 
cureur of the Bepublic. He takes the opinion of the Municipal 
Committee and Mayor of the Commune, and of the Juge de paix 
of the Canton, and then sends his report to the Procureur GeneraL 
The matter is then laid before the Chamhre cP accusation, who give 
their opinion, after hearing the Procureur General. If the opinion 
is unfavourable to the petitioner, the demand cannot be renewed 
till after a lapse of two years. If it is favourable, the record is sent 
without delay to the Minister of Justice, who may consult the Court 
which pronounced the conviction. Finally, the President of the 
Kepublic decides on the report of the Minister of Justice. The Court 
of Cassation have ruled that they have no power to review the 
decisions of the Chambres d' accusation, as they have not the charac- 
ter of final judgments, but are merely opinions. Cass., 1st Sep- 
tember 1853 ; 18th January 1867. In France, Belgium, and G^ermany, 
the order for police supervision is one of the specified punishments 
which may be awarded under the Penal Code. 

111. The provisioas of sections 109 and 110 do not 
Proviso as to Euro- apply to ifiuropean British subjects in 

peau vagrants. cases where they may be dealt with 

under the European Vagrancy Act, 1874. 

But imder s. 30 of the Vagrancy Act, a European who has once 
been declared a vagrant may, in the Mofussil, be dealt with under 
these provisions. 

112. When a Magistrate, acting under section 107, 

Order to be made. ^^^^^^^^ ^^^ ^^ ^^^^.^^^ ^^^> ^®^°^^ ^^ 

necessary to require any person to 

show cause under such section, he shall make an order 
in writing, setting forth the substance of the information 
received, the amount of the bond to be executed, the 
term for which it is to be in force, and the number, charac- 
ter and class of sureties (if any) required. 

113. If the person in respect of whom such order is 

made is present in Court, it shall 
of^^fr^rpre^t be read over to him or, if he so 
Court. desires, the substance thereof shall be 

explained to him. 
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114. If such person is not present in Court, the Magis- 
Snmmons or warrant t^ate shall issue a summons requiring 
in case of person not him to appear, or, when such person 
BO present. ig jj^ custody, a warrant directing the 

officer in whose custody he is to bring him before the 
Court : 

Provided that whenever it appears to such Magistrate, 
upon the report of a Police-officer or upon other informa- 
tion (the substance of which report or information shall be 
recorded by the Magistrate), that there is reason to fear 
the commission of a breach of the peace, and that such 
breach of the peace cannot be prevented otherwise than by 
the immediate arrest of such person, the Magistrate may 
at any time issue a warrant for his arrest. 

116. Every summons or warrant issued under section 
Copy of order under H* shall be accompanied by a copy 
section 112 to aooom- of the order made under section 112, 
pany summons or war- a^d such copy shall be delivered by 
'*^ ' the officer serving or executing such 

summons or warrant to the person served with, or arrested 
under, the same. 

116. The Magistrate may, if he sees sufficient cause. 
Power to dispense dispense with the personal attendance 

with personal attend- of any person called upon to show 
^^^' cause why he should not be ordered 

to execute a bond for keeping the peace, and may permit 
him to appear by a pleader. 

" Pleader," see s. 4 (n), supra. 

117. When an order under section 112 has been read 
Inquiry as to truth or explained under section 113 to a 

of information. person present in Court, or when any 

person appears or is brought before a Magistrate in com- 
pliance with, or in execution of, a summons or warrant 
issued under section 114, the Magistrate shall proceed to 
inquire into the truth of the information upon which ho 
has acted, and to take such further evidence as may appear 
necessary. 

Such inquiry shall be made, as nearly as may be prac- 
ticable, where the order requires security for keeping the 
peace, in the manner hereinafter prescribed for conducting 
trials in summons-cases; and where the order requires 
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security for good behaviour, in the manner hereinafter 
prescribed for conducting trials in warrant-cases, except 
that no charge need be framed. 

For the pun)oses of this section, the fact that a person is 
an habitual offender may be proved by evidence ot general 
repute or otherwise. 

In Louisiana the onits of proof is thrown on the accused. " If he 
fail in showing that the application is groundless, the Magistrate 
shall direct him to give bond with sufficient security that he will 
commit no offence against the person or property of the complainant." 
Lou. C. P. C, 25. 

Article 29 enacts that at any time within the last month of the 
operation of the bond, the complainant may renew his applica- 
tion, and the order for security may be renewed on the oath of 
the party, declaring that he still fears the execution of the prisoner's 
former designs, provided the Magistrate, after hearing the circum- 
stances of the case, shall deem such fear " well-founded." Article 30 
enacts that " any Magistrate who is present when any offence, accom- 
panied with violence, is committed, mnyy withoiU ani/ further proof, 
order the offender to be arrested, and compel him to give security 
in the manner above directed to refrain from the exercise of any 
illegal force." 

In India a person, called on to give security, is allowed an oppor- 
tunity of shewing cause. Cases under section 107 are treated as 
summons-cases and the offender must bring his own witnesses. The 
Magistrate is not bound to issue any process. In England a de- 
fendant cannot even contradict the facts on lohich the application is 
f<mnded. The application is an ex parte proceeding to tnis extent, 
that the Court or Justices, on being satisfied with the complainant's 
affidavit or information, will not listen to any defence which contra- 
dicts or impugns the accuracy of his statements, neither will the 
Queen's Bench Division entertain an application to discharge the 
recognisances taken before Justices on any matter touching the merits 
of the case as put before the Justices (see Paterson Comm. lib. L, 196). 
This may seem unjust, but the matter is regarded as so urgent^ that 
no delay or cavilling about facts can be tolerated. The responsibDity 
is entirely thrown on the complainant, whose personal apprehensions 
cannot indeed be easily measured or reported at the moment, but 
who may afterwards be called to answer for any wilfully false state- 
ments. But Messrs. Sanders and Glen think that since the passing of 
the Summary Jurisdiction Act of 1879, sec. 25, the defendant may 
ffive evidence to contradict the facts stated in complainant's affidavit. 
See Hume's Scotch Law as to proceedings in lawburrows, 

118. If, upon such inquiry, it is proved that it is neces- 
Order to give aecu- sary for keeping the peace or main- 
rity. taining good behaviour, as the case 

may be, that the person in respect of whom the inquiry is 
made should execute a bond, with or without sureties, the 
Magistrate shall make an order accordingly : 
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Provided — 

first — that no peraon shall be ordered to g^ve security of 
a nature different from, or of an amount larger than, or 
for a period longer than, that specified in the order made 
under section 112: 

secondly — that the amount of every bond shall be fixed 
with due regard to the circumstances of the case and shall 
not be excessive : 

thirdly — that when the person in respect of whom the 
inquiry is made is a minor, the bond shall be executed 
only by his sureties. 

It has been held in England that a contract is illegal, whereby a 
defendant in a criminal case, who has been ordered to find bail for 
his good behaviour during a specified period, deposits money with 
his surety upon the terms that the money is to be retained by the 
surety during the specified period for his own protection against the 
defendant's default and at the expiration of that period is to be re- 
turned.— 15 Q. B. D., 661. 

119. If, on an inquiry under section 117, it is not 
_. , . proved that it is necessary for keep- 

inwS'IlaL'sr"*"' ing the peace or maintaining good 
behaviour, as the case may be, that 
the person in respect of whom the inquiry is made should 
execute a bond, the Magistrate shall make an entry on 
the record to that eflfect, and, if such person is in cus- 
tody only for the purposes of the inquiry, shall release 
him, or, if such person is not in custody, shall discharge 
him. 

C. — Proceedings in all Cases subsequent to Order to 
furnish Security. 

120. If any person in respect of whom an order requir- 
Commencement o£ ^^S security is made under section 

period for which seen- 106 or section 118 is, at the time such 
rity is required. order is made, sentenced to, or under- 

going a sentence of, imprisonment, the period for which 
such security is required shall commence on the expiration 
of such sentence. 

Iq other cases such period shall commence on the date 
of such order. 

. 121. The bond to be executed by any such person 

Contents of bond. f^^^^ ^^^^ ^i°? ^^ ^^^P ^^^^ peace or 
to be of good behaviour, as the easg^ 

P., C. C. L. 5 
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may be, and in the latter case, the commission or attempt 
to commit, or the abetment of, any offence punishable with 
imprisonment, wherever it may be committed, is a breach 
of the bond. 

122. A Magistrate may refuse to accept any surety for 

good behaviour offered under this 
^ Power to reject sure- chapter, on the ground that, for rea- 
sons to be recorded by the Magistrate, 
such surety is an unfit person. 

123. If any person ordered to give security under sec- 

tion 106 or section 118 does not give 
faiSoft^Sity. ^^^^ security on or before the date 

on which the period for which such 
security is to be given commences, he shall, except in the 
case next hereinmer mentioned, be committed to prison, 
or, if he is already in prison, be detained in prison, until 
such period expires or until within such period he gives 
the security to the Court or Magistrate which or who made 
the order requiring it, or to the officer in charge of the 
jail in which the person so ordered is detained. 

When such person has been ordered by a Magistrate 
Proceedings when to ^o g^^® security for a period exceeding 
be laid before High one year, such Magistrate shall, if 
Court or Court of Sea- gu^jj person does not give such secu- 
^^^ rity as aforesaid, issue a warrant 

directing him to be detained in prison, pending the orders 
of the Court of Session, or, if such Magistrate be a Presi- 
dency Magistrate, pending the orders of the High Court ; 
and the proceedings shall be laid, as soon as conveniently 
may be, before such Court. 

Such Court, after examining such proceedings and 
requiring any further information or evidence which it 
thinks necessary, may pass such order on the case as it 
thinks fit : Provided that the period (if any) for which 
any person is imprisoned for failure to give security shall 
not exceed three years. 

. Imprisonment for failure to give 

^End of imprison. gecu3nty for keeping the peace shall 

be simple. 
Imprisonment for failure to give security for good beha- 
viour may be rigorous or simple as the Court or Magistrate 
in^eaeh case direc4)s. 
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124. Whenever the District Magistrate or a Presidency 
Power to release per- Magistrate is of opinion that any 

sons imprisoned for person imprisoned for failing to give 
failing to give security, security under this chapter, whether 
by the order of such Magistrate or that of his predecessor 
in office, or of some Subordinate Magistrate, may be 
released without hazard to the community or to any other 
person, he may order such person to be discharged. 

Whenever the District Magistrate or a Presidency Magis- 
trate is of opinion that any person imprisoned for failing 
to give security under this chapter as ordered by the Court 
of Session or High Court may be released without such 
hazard, such Magistrate shall make an immediate report 
of the case for the orders of the Court of Session or Hi^h 
Court, as the case may be, and such Court may, if it thinis 
fit^ order such person to be discharged. 

125. The District Magistrate may, at any time, for 
i>^-,«. ^* Tit^^^i. sufficient reasons to be recorded in 

irower of District ... ■. i i i* i 

Magistrate to cancel wnting, cancel any bond for keeping 
any bond for keeping the peace executed under this chapter 
the peace. j^y Q^der of any Court in his District 

not superior to his Court. 

126. Any surety for the peaceable conduct or good 
Dischargeofflnretles. behaviour of another person may at 

any time apply to a Presidency 
Magistrate, District Magistrate, Subdivisional Magistrate 
or Magistrate of the first class to cancel any bond ei^ecuted 
under this chapter within the local limits of his jurisdic- 
tion. 

On such application being made, the Magistrate shall 
issue his summons or warrant, as he thinks fit, requiring 
the person for whom such surety is bound to appear or 
to be brought before him. 

When such person appears or is brought before the 
Magistrate, such Magistrate shall cancel me bond, and 
shall order such person to give, for the unexpired portion 
of the term of such bond, fresh security of the same 
description as the original security. Every such order 
shall, for the purposes of sections 121, 122, 123, and 124, 
be deemed to be an order made under section 106 or sec- 
tion 118, as the case may be. 
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CHAPTER IX. 

UNLAWFUL ASSEMBLIES. 

127. Any Magistrate or officer in charge of a Police- 
station may command any unlawful 
on^mand*^o/E^ assembly, or any assembly of five or 
trate or Police-officer. more persons likely to cause a disturb- 
ance of the public peace, to disperse ; 
and it shall thereupon be the duty of the members of such 
assembly to disperse accordingly. 

This section applies to the Police in the towns of Cal- 
cutta and Bombay. 

See notes under s. 42, snjpra^ and s. 142, Penal Code. 

As to assemblies on the highway, it has been ruled in England 
that the use of a highway is confined, both by statute and by com- 
mon law, strictly to the one primary use of a place of passsage, 
and is not for stationary employments. — B, v. CarlUey 6 C. & P., 
637; jB. V. MoorCy 3 B. & Ad., 184; R. v. Gross, 3 Camp., 226. 
AU other uses than that of travelling are deemed abuses, and are 
usually punishable with a penalty as being wilful obstructions 
to this right of public passage. — 6 & 6 Will. iV., c. 60, a 72. See 
Bombay Salvation Army Case, I. L. E., 7 Bom., 42. 

A member of an unlawful assembly, is liable to six months' im- 
prisonment. If he joins or continues in it after he knows it has been 
commanded to disperse, the punishment may be two years under 
8. 145, P. C. So in England a riot or iUegal meeting is none the less so, 
because the proclamation from the Biot Act has not been read, the 
effect of that proclamation being to make the parties guilty of a 
transportable offence, if they do not disperse within an hour ; but if 
that proclamation is^ot read, the common law offence remains, 
which is a misdemeanour. — K v. Fursey, 6. C. & P., 81. 

As to the duties of the Magistracv in England, a IVlAgistrate called 
on to suppress a riot is requiml by law to do aU that can reasonably 
be expected from a man of honesty and of ordinary prudence, firm- 
ness, and activity, under the circumstances. — K v. Finney , 5 C. & P., 
254 It is no defence to say he was afraid, unless his fear arose 
from such danger as would affect a firm man. — R, v. Kennett, 5 C. 
& P., 282. It IS not only lawful for Magistrates to disperse an un- 
lawful assembly, even when no riot has occurred ; but ir they do not 
do so, and are guilty of criminal negligence in not putting down any 
unlawful assembly, they are liable to be prosecuted for a breach of 
their duty.— 22. v. NeaUy 9 C. & P., 431. 

The procedure undier this chapter is substantially the same as 
under tne English Biot Act, except that (1) what is only common 
practice in England is here expressly proviaed b^ law, namely, that 
military force is not to be called u^n until the civil force has ^ed, 
and (2) soldiers obeying their superior officers are absolutely protected 
against any penal consequences. 
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128. If^ upon being so commanded, any such assembly 

does not disperse, or if, without being 
diS^e'^'^'^"^^ ^ so commanded, it conducts itself in 

such a manner as to show a determina- 
tion not to disperse, any Magistrate or officer in charge 
of a Police-station, whether within or without the Presi- 
dency-towns, may proceed to disperse such aasembly by 
force, and may require the assistance of any male person 
not being an officer or soldier in Her Majesty's Army or 
a volunteer enrolled under the Indian Volunteers Act, 
1869, and acting as such, for the purpose of dispei*sing such 
assembly, and, if necessary, arresting and confining the 
persons ' who form part of it, in order to disperse such 
assembly or that they may be punished according to law. 

129. If any such assembly cannot be otherwise dis- 

UseofmiUtary force. P«^,!<1' "°** .^ '\l^ necessary for the 
public security that it should be 
dispersed, the Magistrate of the highest rank who is present, 
may cause it to be dispersed by military force. 

130. When a Magistrate determines to disperse any 
Duty of officer com- »^^^ assembly by military force he 

manding troops requir- Dttay require any commissioned or 
ed by Magistrate to non-commissioned officer in command 
disperse assembly. ^f ^^^y goldiers in Her Majesty's Army 

or of any volunteers enrolled under the Indian Volunteers 
Act, 1869, to disperse such assembly by military force, and 
to arrest and confine such persons forming part of it as 
the Magistrate may direct, or as it may be necessary, to 
arrest and confine in order to disperse the assembly or to 
have them punished according to law. 

Every such officer shall obey such requisition in such 
manner as he thinks fit ; but in so doing he sliall use as 
little force, and do as little injury to person and property, 
as may be consistent with dispersing the assembly and 
arresting and detaining such persons. 

131. When the public security is manifestly endangered 

by any such assembly, and when 
Power of Oommis- j^q Magistrate can be communicated 
sioned Mihtary officers •j.-u • • ji ix* /• tt 

to disperse assembly. "With, any commissioned otlicer of Her 

Majesty's Army may disperse such 
assembly by military force, and may arrest and confine any 
persons forming part of it, in order to disperse such assom- 
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bly or that they may be punished accordiug to Jaw; 
but if, while he is acting under this section, it becomes 
practicable for him to communicate with a Magistrate, he 
shall do so, and shall thenceforward obey the instructions 
of the Magistrate as to whether he shall or shall not eonti- 
Jiue such action. 

132. No prosecution against any Magistrate, Military 

Protection against ^^^^^> Police-officer, soldier or volun- 
proseoution for aots teer for any act purporting to be done 
done under this chap- under this chapter shall be instituted 
*®'' in any Criminal Court, except with 

the sanction of the Governor-General in Council ; and 

(a) no Magistrate or Police-officer acting under this 
chapter in good faith, 

(6) no officer acting under section 131 in good faith, 

(c) no person doing any act in good faith in compliance 
with a requisition under section 128 or section 130, and 

(d) no inferior officer, or soldier, or volunteer, doing any 
act in obedience to any order which under military law he 
was bound to obey, 

shall be deemed to have thereby committed an offence. 

Under the Louisiana Penal Code the order of a military superior 
is justification or excuse for the commission of a misdemeanour, but 
not of a crime. — Lou. P. C, 37. 

This section is one of the instances of a sort of droit admint8trattf 
in India. 

" In good faith." An official may examine if the order he receives is 
regular in form, ^. e., if it is one which his superior is by his office 
entitled to give, and not due to some caprice, and if it is within the 
sphere of his own office to execute : he may further refuse to carry 
out an order which is not signed, if a signature is required. He 
is a public functionary, and not a private servant, and is therefore 
competent to examine the form of orders as a test of their locality. 
If the question of competency is doubtful, and the superior affirms hid 

right to give the order, the inferior must obey an official should 

not fail to save his superiors and the State from mistakes, but if the 
superior abides by his orders, obedience is due, and the superior must 
bear the responsibility. Article 161 of the Hanoverian Constitution 
is as follows : " An order issued in proper form by a superior official 
imposes no responsibility on the inferior who receives it, but oh the 
atiperior who issues it." So in the Constitution of Meiningen, 104, and 
of Altenberff, 37 : " The responsibility for every illegal act belongs to 
him who orders it. The orders of a higher official are only an excuse if 
they are in proper form, and have been issued by a competent author- 
ity, who then becomes responsible for them." — Bluntscmi, 508, 609. 
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CHAPTER X. 

PUBLIC NUISANCES. 

133. Whenever a District Magistrate, a Subdivisonal 
^ ,. . , , ^ Magistrate, or, when empowered by 

remo^TSSoe!"' ^^^^ ^^^ Government in this behalf, 
a Magistrate of the first class, consi- 
ders, on receiving a report or other information and on 
taking such evidence (if any) as he thinks fit, 

that any unlawful obstruction or nuisance should be 
removed from any way, river, or channel which is or may 
be lawfully used by the public, or from any public place, or 

that any trade or occupation, or the keeping of any 
goods or merchandize, by reason of its being injurious to 
the health or physical comfort of the community, should 
be suppressed or removed or prohibited, or 

that the construction of any building, or the disposal of 
any substance as likely t^ occasion conflagration or 
explosion, should be prevented or stopped, or 

that any building is in such a condition that it is likely 
to fall and thereby cause injury to persons living or carry- 
ing on business in the neighbourhood or passing by, and 
that in consequence its removal, repair, or support is neces- 
sary, or 

that any tank, well, or excavation adjacent to any such 
way or public place should be fenced in such a manner as 
to prevent danger arising to the public, — 

such Magistrate may make a conditional order requiring 
the person causing such obstruction or nuisance, or carry- 
ing on such trade or occupation, or keeping any such goods 
or merchandize, or owning, possessing, or controlling such 
building, substance, tank, well or excavation, within a time 
to be fixed in the order, 

to remove such obstruction or nuisance ; or 

to suppress or remove such trade or occupation ; or 

to remove such goods or merchandize ; or 

to prevent or stop the construction of such building ; or 

to remove, repair or support it ; or 

to alter the disposal of such substance ; or 

to fence such tank, well or excavation, as the case may 
be; or 

to appear before himself or some other Magistrate of the 
first or second class, at a time and place to be fixed by 
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the order^ and move to have the order set aside or modified 
in manner hereinafter provided. 

No order duly made by a Magistrate under this section 
shall be called in question in any Civil Court. 

Ea^lanation. — A * public place' includes also property 
belonging to the State ; camping grounds, and grounds left 
unoccupied for sanitary and recreative purposes. 

In Enf^land a right of way arises either by express grant, or hy 
prescription^ or by necessary implication. It is called the servitucfe 
of passage m Scotland, and is distin^ished into iter (footway and 
bridle-w^), cu!tti8 (drift-way for cattle), and via (way for carriages, 
&c.) In England the right of driving carts does not of necessity imply 
'tiie right of driving cattle, but in Scotland it is otherwise. The 
servient owner may be bound by tenure or prescription to repair the 
way. In Scotland ne may alter the course of a road (if equsJly con- 
venient to the dominant owner X but in England the consent of the 
dominant owner is necessary. A private right of way, confined to a 
few individuals, is called an easement ; but every way (footway or 
otherwise) whick is common to the ptihlic, is caUed a highway. In 
England, when a private richt of way is obstructed, an action at law 
is die proper remedy ; and an indictment, when a highway is ob- 
structed. In the latter case there is a common law right to remove the 
obstruction. In India s. 147, infra^ applies to infringement of ease- 
ments. See Paterson English and Scotch Law, p. 95, and cases quote^. 

In England a Surveyor of Highways vcaj taie down or remove any 
encroachment on a highway. — 6 & 6 Will IV., c. 50, s. 69. 

134. The order shall, . if practicable, be served on the 
„ _. ^._ person against wliom it is made in 

tioWordS". ** ^^^«^r ^^^^"^ provided for service of 

a summons. 
If such order cannot be so served, it shall be notified by 
proclamation, published in such manner as the Local 
Government may by rule direct, and a copy thereof shall 
be stuck up at such place or places as may be fittest for 
conveying the information to such person. 

135. The person against whom such order is made 
sbaU^ 

„ - , (a) perform, within the time speci- 

JSr^ed to^bSy, A^d in the order, the act directed 

thereby; or 

(6) appear in accordance with such order, and either 

, show cause against the same, or apply 

ohSLij^T '^'^'' ""' ^ *^® Magistrate by whom it was 

made to appoint a jurj^ to try whether 

the same is reasonable and proper. 
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136. If sach person does not perform such act or appear 

and show cause, or apply for the ap- 

fam^''driS>. ^ pointment of a jury as required by 

section 135, he shall be liable to the 

penalty prescribed in that behalf in section 188 of the 

Indian Penal Code ; and the order shall be made absolute 

_ , , , 137. If he appears and shows cause 

.pp^to'aho''wra^f aga»'«t "'« order, the Magistrate shall 
take evidence m the matter. 

If the Magistrate is satisfied that the order is not reason- 
able and proper, no further proceedings shall be taken in 
the case. 

If the Magistrate is not so satisfied, the order shall be 
made absolute. 

_ _ , , 138. On receiving an application 

d^ 1^"! '^ "«der section 135 to appoint a jury, 
tibe Magistrate shall — 

(a) forthwith appoint a jury consisting of an uneven 
number of persons not less than five, of whom the foreman 
and one half of the remaiuiug members shall be nominated 
by such Magistrate, and the other members by the appli- 
cant; 

(6) summon such foreman and members to attend at 
such place and time as the Magistrate thinks fit ; and 

(c) fix a time within which they are to return their 
verdict* 

139. If the jury or a majority of the jurors find that 

the order of the Magistrate is reason- 
Procedure where jury able and proper as originaily made, 
to b'e rernSwef °'^*' or subject to a modification which the 
Magistrate accepts, the Magistrate shall 
make the order absolute, subject tosuch modification (if any). 
In other cases^ no further proceedings shall be taken. 

140. When an order has been made absolute under 
_ _ , section 136, or section 137, or section 

beKS"aClnte" 139, the Magistrate shall give notice 
of the same to the person against 
whom the order was made, and shall further require him 
to perform the act directed by the order within a time to 
be fixed in the notice, and inform him that, in case of 
disobedience, he will be liable to the penalty provided by 
section 188 of the Indian Penal Code. 
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If such act is not performed within the time fixed, the 
Magistrate may cause it to be per- 
oi;KSLT^er! ""* formed, and may recover the costs of 
performing it^ either by the sale of 
any building, goods, or other property removed by his order, 
or by the distress and sale of any other moveable property 
of such person within or without the local limits of sucq 
Magistrate's jurisdiction. If such other property is with- 
out such limits, the order shall authorize its attachment and 
sale when endorsed by the Magistrate within the local limits 
of whose jurisdiction the property to be attached is found. 

No suit shall lie in respect of anything done in good faith 
under this section. 

141. If the applicant by neglect or otherwise prevents 
Procedure on failure the appointment of the jury, or if 

to appoint jury oromis- from any cause the jury appointed do 
Bion to return verdict, j^^^ return their verdict within the 
time fixed or within such further time as the Magistrate 
may in his discretion allow, the Magistrate may pass such 
order as he thinks fit, and such order shall be executed in 
the manner provided l3y section 140. 

142. If a Magistrate making an order under section 
_ . ^, _. 133 considers that immediate mea- 

inJS?y. ^ sures should be taken to prevent 

imminent danger or inj ury of a serious 
kind to the public, he may, whether a jury is to be, or has 
been, appointed or not, issue such an injunction to the 
person against whom the order was made as is required to 
obviate or prevent such danger or injury. 

In default of such person forthwith obeying such injunc- 
tion, the Magistrate may himself use, or cause to be used, 
such means as he thinks fit to obviate such danger or to 
prevent such injury. 

No suit shall lie in respect of anything done in good 
faith by a Magistrate under this section. 

143. A District Magistrate or Subdivisional Magis- 

Magistrate may pro- ^^^^^> ^^ ^^7 ^^^^^ Magistrate em- 
hibit repetition or con- powered by the Local Government or 
tinuance of public nui- the District Magistrate in this behalf, 
®*^^®®' may order any person not to repeat 

or continue a public nuisance, as defined in the Indian 
Penal Code or any special or local law. 

See s. 291, Penal Code. 
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Under s. 144 a District Magistrate could forbid a procession 
or the use of music on a road, licences being required by ss. 30 — 33 
of Act V. of 1861 (Police Act), and District Magistrates having a 
general control over such matters. In England a bye-law was held 
not to be reasonable, which was made by a council under the Muni- 
cipal Corporations Act, 1882, s. 23, and imposed a penalty on " every 
person who in any street shall sound or play upon any musical or 
noisy instrument, or shall sing, recite, or preach in any street without 
having previously obtained a licence in writing from the Mayor." 
Mimro V. Watson, L. T. (N.), 12, 3, 87. A rural samtary authority pur- 
porting to act under the powers of ss. 44 and 276 of the Public 
Health Act, 1876, by bye-law prohibited the keeping of swine within 
fifty feet of any dwelling-house. Held to be unreasonable and there- 
fore bad. — Heap v. Burnley Union, 12 Q. B. D., 617. 

Mr. Pollock (Torts, 344) says : " The most efficient and flexible re- 
medy is that of injunction. Under this form the Court can prevent 
that from being done which, if done, would cause a nuisance ; it can 
command the destruction of buildings, or the cessation of works, 
which violate a neighbour's rights ; where there is a disputed question 
of right between the parties, it can suspend the operations complained 
of until that question is finally decided ; and its orders may be either 
absolute or conditional upon the fulfilment by either or both of the 
parties of such undertakings as appear just in the particular ca«e." 
Some of these powers of a superior Court of law are in India possessed 
by Magistrates. 



CHAPTER XI. 

TEMPORARY ORDERS IN URGENT CASES OF NUISANCE. 

144. In cases where, in the opinion of a District 

Power to issue order Magistrate, a Subdivisional Magis- 
absolute at once in ur- trate, or of any other Magistrate 
jjent cases of nuisance, specially empowered by the Local 
Government or the District Magistrate to act under this 
section, immediate prevention or speedy remedy is desir- 
able, 

such Magistrate may, by a written order, stating the 
material facts of the case and served in manner provided 
by section 134, direct any person to abstain from a certain 
act or to take certain order with certain property in hLs 
possession, or under his management, if such Magistrate 
considers that such direction is likely to prevent, or tends 
to prevent, obstruction, annoyance or injury, or risk of 
obstruction, annoyance or injury, to any persons lawfully 
employed, or danger to human life, health or safety, or a 
riot or any affray. 

An order under this section may, in cases of emergency, 
or in cases where the circumstances do not admit of the 
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serving in due fcime of a notice upon the person against 
whom the order is directed, be passed ex-parte. 

An order under this section may be directed to a parti- 
cular individual, or to the public generally, when frequent- 
ing or visiting a particular place. 

Any Magistrate may rescind or alter any order made 
under this section by himself or any Magistrate subordinate 
to him or by his predecessor in office. 

No order under this section shall remain in force for 
more than two months from the making thereof; unless, 
in cases of danger to human life, health or safety, or a 
likelihood of a riot or an affray, the Local Government, 
by notification in the official Gazette, otherwise directs. 



CHAPTER XII. 

DISPUTES AS TO IMMOVEABLE PROPERTY. 

145. Whenever a District Magistrate, Subdivisional 

Procedure where dU- Magistrate, or Magistrate of the first 

pute ooncerQiQg land, class, IS satisfied from a police report 

&c.,i8 likely to oauae or other information that a dispute 

breach of peace. ^ i^^^^ ^^ ^^^ ^ breach of the peace 

exists concerning any tangible immoveable property, or 
the boundaries thereof, within the local limits of his juris- 
diction, he shall make an order in writing, stating the 
grounds of his being so satisfied, and requiring the parties 
concerned in such dispute to attend his Court in person or by 
pleader, within a time to be fixed by such Magistrate, and to 
put in written statements of their respective claims a re- 
spects the fact of actual possession of the subject of dispute. 
The Magistrate shall then, without reference to the 
merits of the claims of any of such 
^jnquiry asto poBses- parties to a right to possess the sub- 
ject of dispute, peruse the statements 
so put in, hear the parties, receive the evidence produced 
by them respectively, consider the effect of such evidence, 
take such further evidence (if any) as he thinks necessary, 
and, if possible, decide whether any and which of the 
parties is then in such possession of the said subject. 
If the Magistrate decides that one of the parties is then 
Party in poflsession to i^^ such possession of the said subject, 
retain possession until he shall issue an order declaring such 
legaUy evicted. party to be entitled to retain posses- 
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sion thereof untir evicted therefrom in diie coarse of law, 
and fordidding all disturbance of such possession until 
such eviction 

Nothing in this section shall preclude any party so 
required to attend from showing that no such dispute 
as aforesaid exists or has existed : and in such case the 
Magistrate shall cancel his said order, and all further 
proceedings thereon shall be stayed. . 

146. If the Magistrate decides that none of the parties 
_ J, ^ . . i^ then in such possession, or is unable 

jec^TL^nte ^ satisfy ti^^self as to which of them 

is then in such possession, of the sub- 
ject of dispute, he may attach it until a competent Civil 
Court has determined the rights of the parties thereto, or 
the person entitled to possession thereof. 

147. Whenever any such Magistrate is satisfied as afore- 

said that a dispute likely to cause a 
iJSte, ^o^'''®""'^ breach of the peace exists concerning 

the right to do or prevent the doing 
of anything in or upon any tangible immoveable property 
situate within the local limits of his jurisdiction, he may 
inquire into the matter; and may, if it appears to him 
that such right exists, make an order permitting such thing 
to be done, or directing that such thing shall not be done, 
as the case may be, until the person objecting to such 
thing being done or claiming that such thing may be done, 
obtains the decision of a competent Civil Court adjudging 
him to be entitled to prevent the doing of, or to do, such 
thing, as the case may be : 

Provided that no order shall be passed under this section, 
permitting the doing of anything where the right to do 
such thing is exercisable at all times of the year, unless 
such right has been exercised within three months next 
before the institution of the inquiry; or, where the right 
is exercisable only at particular seasons, unless the right 
has been exercised during the season next before such 
institution. 

148. Whenever a local inquiry is necessary for the pur- 
^^ . . poses of this chapter, any District 
Local inquiry. Magistrate or Subdi visional Magistrate 

may depute any Magistrate subordinate to him to make 
the inquiry, and may furnish him with such written 
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instructions oonsistent with the law for the time being in 
force as may seem necessary for bis gaidance, and may 
declare by whom the whole or any part of the necessary 
expenses of the inquiry shall be paid. 

The report of the person so deputed may be read as 
evidence in the case. 

When any costs have been incurred by any party to a 
procee<ling under this chapter for 

Order as to costs. witnesses* or pleaders' fees, or both, the 

Magistrate passing a decision under section 145, section 146, 
or section 147 may direct by whom such costs shall be 
paid, whether by such party or by any other party to the 
proceeding, and whether in whole or in part or proportion. 
All costs so directed to be paid may be recovered as if they 
were fines. 



CHAPTER Xni. 

PREVENTIVE ACTION OP THE POLICE. 

149. Every Police-officer may interpose for the purpose 
^ ,. ^ of preventing, and shall, to the best 

nSiroffeK"*"*"^' of his abmty, prevent the commiBaion 
of any cognizable offence. 

See 88. 42 (6) and 54. 

Hurt (s. 323, P. C.) is not now a cognizable offence. But by s. 23 of 
Act V. of 1861 (Police ActX it is the duty of the police to prevent all 
offences. Where a man in the presence of a cons^ble raised a shovel 
as if to strike his wife, swearing he would have murdered her but for 
the presence of the constable, and afterwards for about twenty 
minutes continued to use violent language towards his wife and then 
left his house professing an intention of going to his father's to sleep, 
and after he had gone a few yards the constable arrested him, he was 
held justified in doing so.— i2. v. Light, 27 L. T. (M. Q.\ 1. 



150. Every Police-officer receiving information of a 

design to commit any cognizable 
to'oS^Soia: offence 8haIlcommun^te such inform- 

ation to trie Police-oincer to whom he 
is subordinate, and to any other officer whose duty it is to 
prevent or take cognizance of the commission of any such 
offence. 

151. A Police-officer, knowing of a design to commit 

any cognizable offence, may arrest, 

such'^ence*^. ^'''^^''* without orders from a Magistrate and 

without a warrant, the person so 
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designing, if it appears to such officer that the commission 
of the offence cannot be otherwise prevented. 

152. A Police-officer may, of his own authority, inter- 

pose to prevent any injury attempted 
to^bU^P?S|S^"^ to be committed in his view to any 

public property, moveable or immove- 
able, or the removal or injury of any public landmark, or 
buoy or other mark used for navigation. 

153. Any officer in charge of a Police-station may, 

without a warrant, enter any place 
imdSi^^ ""^'^ within the limits of such station for 

the purpose of inspecting or searching 
for any weights or measures, or instruments for weighing, 
used or kept therein, whenever he has reason to believQ 
that there are in such place any weights, measures, or instru- 
ments for weighing, which are false. 

If he finds in such place any weights, measures, or 
instruments for weighing which are false.* he may seize the 
same, and shall forth wiUi give information of such seizure 
to a Magistrate having jurisdiction. 



PART V. 



INFORMATION TO THE POLICE AND THEIR POWERS TO 
INVESTIGATE. 



CHAPTER XIV. 

154. Every information relating to the commission of 
a cognizable offeuce, if given oraJly to 

zaw/oSS!^'''' '''''''^' ^^ ^®^®^ ^^ ^^*^g^ ^^ ^ Police-station, 
shall be reduced to writing by him or 
under his direction, and be read over to the informant ; 
and every such information, whether given in writing or 
reduced to writing as aforesaid shall be signed by the per- 
son giving it, and the substance thereof shall be entered 
in a book to be kept by such officer in such form as the 
Local Government may prescribe in this behalf. 

Sometimes complainants, after giving information, refuse to charge. 
In England, if from this or any omer cause a charge is not received, 
an entry of the particulars is to be made in a " Ee^ed Charge Book ' 
kept for the purpose. 
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155. When information is given to an officer in charge 

. of a Police-station of the commission 

Information m non- ^;thin the limits of such station of a 
cognisable cases. w*w"*ii w»t^ xxjuiwo v* 0^*^* owa,wxv*A ml « 

non-cognizable offence, he shall enter 

in a book to be kept as aforesaid, the substance of such 

information and refer the informant to the Magistrate. 

No Police-officer shall investigate a non-coguizable case 

. . without the order of a Magistrate of 

aon"^tt^o«J^ the first or second class having power 

to try such case or commit the same 

for trial, or of a PresideDcy Magistrate. 

Any Police-officer receiving such order may exercise the 

same powers in respect of the investigation (except the 

power to arrest without warrant) as an officer in charge of 

a Police-station may exercise in a cognizable case. 

156. Any officer in charge of a Police-station may, 

without the order of a Magistrate, in- 
ooJSr^. vestigate any cognizable case which a 

Court having jurisdiction over the local 
area within the limits of such station would have power to 
inquire into or try under the provisions of Chapter XV 
relating to the place of inquiry or trial. 

No proceeding of a Police officer in any such case shall 
at any stage be called in question on the ground that the 
case was one which such officer was not empowered under 
this section to investigate. 

157. If, from information received or otherwise, an 

officer in charge of a Police-station 

Procedure where cog- has reason to suspect the commission 

mzable offence snspect- ^^ ^^ ^^^^^^ ^j^j^j^ j^^ ^ empowered 

under section 156 to investigate, he 
shall forthwith senaa report of the same to a Magistrate 
empowered to take cognizance of such offence upon a 
police report, and shall proceed in person, or shall depute 
one of his subordinate officers to proceed, to the spot to 
investigate the facts and circumstances of the case, and to 
take such measures as may be necessary for the discovery 
and arrest of the offender : 
Provided as follows : — 

(a) When any information as to the commission of any 

_ , , . . such offence is given against any per- 

ga^^^B^ll'';^!- son by name and the case is not of a 

serious nature, the officer in charge of 
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a Police-station need not proceed in person or depute a 
subordinate officer to make an investigation on the spot : 

(6) If it appear to the officer in 
^ Where Police-officer charge of a Police-station that there 

rnSoVnTfoTin'vfs: i« «<> ^^^^^!^ ground for entering on 
tigation, an investigation, he shall not investi- 

gate the case. 
In each of the cases mentioned in clauses (a) and (6), 
the officer in charge of the Police-station shall state in his 
said report his reasons for not fully complying with the 
requirements of the first paragraph of this section. 

In France, in cases of flagrant delict, the Procureur of the Repub- 
lic is bound to go to the spot at once in order to prepare the proofs 
(proc^s-verbaujp) necessaxy to establish the corpus delictiy &c., and to 
receive the statements of persons who may have been present, or 
who may have information to give. He reports his departure to 
the Juge d? InstrucHoru He is empowered to examine the neigh- 
bours, who are required to sign their statements. He may forbid 
anyone to leave the house, or to depart till after the completion of 
the proc^'Verhaux. He has to seize weapons and generally anything 
which may throw any light on the matter. He has to question 
the accused regarding such things. He mav seize all papers, docu- 
ments, and eflfects in wie house of the accused, if the nature of the 
oflfence is such that proof is likely to be obtained thereby. — C. P. C, 
32-37. The above procedure should take place in presence of the 
accused, but his absence is not an irregularity which vitiates. — Ib.y 39 ; 
Cass., 17th September, 1840. The Procureur must interrogate the 
accused immediately the latter is brought before him. — iJ., 40. He 
must take with him, if necessary, one or two persons presumed, 
by their art or profession, to be capable of appreciating the nature 
and circumstances of the offence. — To., 43. Doctors or otner expertsi, 
who refuse to accompany the Procureur, are punishable under the 
Penal Code. — Cass., 6th August, 1836. The Procureur must trans- 
nnt without delay to the Juge d) Instruction, the proch-verhaux, 
exhibits, documents, &c. — /6., 45. In cases of flagrant delict, the 
Juged? Instruction may act as the Procur€5^r, and may do again 
whatever the Procureur has done. In other cases, he cannot do any- 
thing without communicating with the Procureur ; but he may, 
if there be occasion, issue a warrant of arrest If he goes to the 
spot, he must take the Procureur with him. — lb., 59-62. 

" To investigate the facts and circumstances of the case, and to take 
such measures as may be necessary for the discovery and arrest of the 
offender." The Italian Code of Criminal Procedure has a very valuable 
chapter on the mode of rendering certain the ccyrpus delicti. The 
following is a summary of some of the principal provisions : — ^The 
Juge d) Instruction, where punishable acts have left permanent traces^ 
shall verify them by inspecting the place, shall make a memorandum 
of everything which can indicate the nature or existence of the act, 
and shall secure all things which may tend either to the inculpation or 
exculpation of the person charged. He can forbid anyone to go out 
of the house or leave the place where the deed has been committed 

P., C. C. L. 6 
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(disobedience without lawful excuse being punishable). Arms, instru* 
luents, or objects, which might have been used in the commission of 
the offence shall be seized, as well as papers and other documents 
which may help to manifest the truth. In cases of homicide, body 
may be disinterred. The identity of the body is to be established by 
a proc^-verbal after examination on oath of persons who knew the 
deceased. When the body, wounds thereon, &c., cannot be examined 
owing to decomposition, the statements of witnesses shall be recorded 
who saw the body before it was decomposed. In cases where the body 
is not forthcoming, the Judge will certify the anterior existence of the 
person, the time since when nothing lias been heard of him, and the 
manner in which the body might have been taken away or destroyed. 
He will also collect all proofs which can supply verification of the fact 
of the offence; Experts are to be examined as to the cause of death. 
In the case of woimded persons, the experts are to say if the wounds 
are mortal or dangerous, when probably inflicted, and how long it 
will take to cure them.— Ital. C. P. C, 121—131. 

158. Every report sent to a Magistrate under section 

157 shall, if the Local Government so 

l5?r^ubmS"" directs, be submitted through such 

superior officer of police as the Local 

Government, by general or special order, appoints in that 

behalf. 

Such superior officer may give such instructions to the 
officer in charge of the Police-station as he thinks fit, and 
shall, after recording such instructions on such report, 
transmit the same without delay to the Magistrate. 

In France, complaints are ordinarily made before the Jiige cP 
Instructtony but complainants are only considered as civil parties, if 
they so declare themselves. Complaints made to auxiliary officers 
of police are sent to the Procureur of the Republic, who sends 
them on, as well as complaints made to himself, to the Juge cP In- 
struction.— C. P. C, 63-66. 

159. Such Magistrate^ on receiving such report, may, if 
Power to holdinvesti- he thinks fit, at once proceed, or 

gation or preliminary depute any Magistrate subordinate 
inquiry. to him to proceed, to hold an investi- 

gation or preliminary inquiry into, or otherwise to dispose 
of, the case in manner provided in this Code. 

No one would have a right to be present at an investigation or in- 
quiry under this section. In the case of Garnett v. Ferrandy Lord 
Tenterden, C. J., said : " They (Coroners* inquiries) are preliminary 
inquiries which may or may not end in the accusation of particular 
individuals ; it ma^ be requisite that particular persons should not in 
BO early a stage be informed of the suspicions which may be enter- 
tained against them, and of the evidence on which such suspicions are 
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founded, lest they should elude justice by flight, by tantperirtg with 
witnesses or otherwise. Cases also occur in which privacy may be neces- 
sary for the sake of decency ; others in which it may be due to the 
family of the deceased; Who, then, is to decide whether privacy be 
necessary or proper ? We answer, the Coroner, and the Coroner alone^ 
and that the propriety of his decision cannot be questicmed in any 
a<;tion. Even where absolute privacy may not be required, the exclu- 
sion of particular persons may be necessary or proper. Who, then, 
is to decide upon this ? We again answer, the Coroner, and the Coroner 
alone, and the reason of his decision cannot be tried in an action... 
the power of exclusion is necessary to the due administration of 
justice."— 6 B. & C, 611. See notes under ss. 174, 362, infrd^ 

160. Any Police-officer making an investigation under 
Poliee^fficer's power ^his chapter may, by order in writing, 

to require attendance require the attendance before himself 
of witnesses. Qf ^j^^ peraon being within the limits 

of his own or any adjoining station who, from the informa- 
tion given or otherwise, appears to be acquainted with the 
circumstances of the case ; and such person shall attend as 
so required. 

In France, if a witness does not attend at the requisition of the 
JtLge flT Instruction^ the latter without other formality or delay, and 
without appeal, can fine him 100 francs, and may compel his appear- 
ance by force.— C. P. C, 80. 

161. Any Police-officer making an investigation under 

. . this chapter may examine orally any 

nesses^y^polioe. ^^*' person supposed to be acquainted with 

the facts and circumstances of the 

case, and may reduce into writing any statement made by 

the person so examined. 

Such person shall be bound to answer truly all questions 
relating to such case put to him by such officer, other than 
questions the answers to which would have a tendency to 
expose him to a criminal charge or to a penalty or forfeiture. 

The Juge cP Instruction in France hears the witnesses separately 
and in the absence of the accused. The witnesses are sworn, and 
are asked if they are the servants, parents, or relations of the 
parties. Their statements are read over to them and signed by them. 
— C. P. C, 73, 75, 76. Omission to take the oath does not vitiate the 
procedure.— Cass., 7th and 4th June, 1812 ; 14th Jime, 1866. Chil- 
dren under 16 need not be sworn. 

" May examine orally any person supposed to be acquainted with 
the facts and circumstances of the case." The investigating officer in 
Italy has the power to summon and examine expert witnesses. If 
they refuse, without just cause, to lend their assistance and give their 
opinion, they can be fined 100 francs and suspended from the exercise 
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of their art or profession under s. 307 of the Penal Code. See ItaL 
C. P. C, 162 — 169. It is only necessary for the Jv^ge cP Instruction 
to hear those witnesses, who are necessary to establish the fact, its 
authors, the principal agents and accomplices, and the circumstances 
connected witn it. — Id., 161. Witnesses are to be questioned as to the 
value of their property, and if they are in any way related to, or the 
servants, creditors, or debtors of either party. — /d, 172. Any wit- 
ness, who does not i^pear after citation, can be fined 20 francs by 
the Jttge cP Instruction^ who can also compel his appearance by force, 
without prejudice to the punishments prescribed in the Penal Code. 
— /c/., 176—178. 

In Italy, the Juge cP Instruction interrogates the persons who should 
be heard in the course of the inquiry. Insidious questions are for- 
bidden. The answers are written down by the notary (greffier), 
and signed by the person interrogated. — Ital. C. P. C, 85. 

In Grermany the accused is questioned during the preliminary in- 
vestigation, and such interrogatory must not take place in the pres* 
ence of the public minister or of the defender of the accused, on the 
ground that the presence of the former may intimidate^ and the latter 
may suggest answers to his client and so frustrate the ends of justice. 
And when witnesses are examined, the Juae cP Instruction may prohibit 
the presence of the accused, when he thinks that his presence may 
prevent a witness from speaking the truth. — GJerm. C. P. C, 190, 192. 

"Other than questions, &c." So most Continental Codes, e, ^r., 
Grerm. C. P. C, 64. The Austrian Procedure Code (153) goes much 
farther, and permits a witness to refuse to answer, if there must re- 
sult from his statement a direct and important prejudice, material 
or moral, to his own fortime or person or to that of his relatives. 

162. No statement, other than a dying declaration, 
statements to police f»ade by any person to a Police-officer 

not to be signed or ad- in the course of an investigation 
mitted in evidence. ^nder this chapter shall, if reduced to 

writing, be signed by the person making it, or shall be 
used as evidence against the accused. 

Nothing in this section shall be deemed to affect the 
provisions of section 27 of the Indian Evidence Act, 1872. 

163. No Police-officer or person in authority shall offer 

or make, or cause to be offered or 

offer'^ed ''^"'^''^*^ "^*^®' ^^7 «^^<^l^ inducement, threat or 
promise as is mentioned in the Indian 
Evidence Act, 1872, section 24. 

But no Police-officer or other person shall prevent, by any 
caution or otherwise, any person from making in the course 
of any investigation under this chapter any statement 
which he may be disposed to make of his own free will. 

In Italy an accused, who is arrested on a warrant, or who appears 
voluntarily or on a summons before the Jitge cP Instruction^ must be 
questioned immediately or within 24 hours at the latest. He will be 
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asked to state exactly what evidence he has to show his innocence ; 
it he recognizes the things constituting the corpus delicti; how they 
were in his possession ; and generally on every question, which may 
tend to manifest the truth.— Ital. C. P. C, 231—235. Article 241 con- 
tains a useful provision regarding identifications. If the injured 
party is doubtful, the defendant is to be placed among a number of 
other persons resembling him in appearance. The defendant is not 
to be snown the person who is to identify him, and the latter is not 
to be brought in until the defendant has taken up his position. 
Magistrates in India often adopt this procedure to test identifications 
during the trial of a case. 

As to confessions, see sees. 25, 26, Evidence Act, which refer to pure 
confessions. Admissions are always receivable. A free statement, 
amounting to a confession, should also be receivable, as in English 
law. If a prisoner chooses to say something, it is the duty of the 
constable to hear what he has to say. — (2 Cox., C. C, 378.) Where 
a police constable, who apprehended the prisoner, having told him 
the nature of the charge, said " he need not say anything to criminate 
himself ; what he did say would be taken down and used as evidence 
against him ; " and the prisoner thereupon made a confession : Held 
receivable. — Eeg. v. Batdey^ 2 Den. C. C, 430. What a prisoner is 
overheard to say to his wife, or even what he is overheard to say 
to himself is receivable against him. — Rex v. Simaon^ 6 C. ^ P., 540. 
A statement, made by a prisoner when he is drunk, is receivable in 
evidence ; and semble, that if a constable gave him liquor to make 
him so, in the hope of his saying something that will not render his 
statement inadmissible, but it will be matter of observation for the 
Judge in his summing up. — K v. SpiUhury^ 7 C. & P., 187. Where a 
prisoner in jail wrote a letter to his father and gave it to the turnkey 
to post for him, and the turnkey transmitted it to the prosecutor ; 
Held^ that the letter was admissible against the prisoner, notwith- 
standing the manner in which it was obtained. — B, v* Derrington, 
2 C. & P., 418. 

The following is taken from the Metropolitan Police Orders : — 
** Any confession or statement made by the accused to a constable 
ior other person in authority is admissible as evidence against him, 
provided no promise or inducement has been held out. With re- 
gard to confessions to other persons, they are admissible even 
where there have been threats. A constable may question a prisoner, 
but it is better in general that this should not be done. Any 
fact discovered in consequence of information obtained by a pro- 
mise, threat or inducement, may be given in evidence." 

The prisoners H. and C. were taken into their master's (the pro- 
secutors room), where there were two policemen. The prosecutor 
jsiaid, " I presume you know who these gentlemen are ? " He said 
"yes." The prosecutor then said to H., "I know what has been 
going on between you and C. for sometime ; you had better speak 
the truth." H. then made a confession : Reld, that the confession 
was not admissible in evidence. — Reg, v. Ratts, 49 L. T., 780. Upon 
the trial of a prisoner for feloniously receiving stolen property, a 
list of the stolen articles which the prisoner (who was a marine 
store-dealer) had bought, was received in evidence in order to show 
that he had bought at an under- value. The list was written under the 
foUpwing circumstances : — A polige-constable asked the prisoner p), 
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consider when he had bought the stolen property, to which the prisoner 
replied that his wife should make out a list of it, and on the next day 
the prisoner's wife, in her husband's presence, handed to another con- 
stable the list tendered in evidence, saying in her husband's hearing 
"This is a li»t of what we bought, and what we gave for them." 
The question reserved was whether such list was properly admitted 
in evidence : — Held by the Court, that the list was clearly admissible 
in evidence. — Reg, v. MaUory^ 13 Q. B. D., 33. 

The interrogatory of the accused by the Juge cP InMruction is one 
of the most characteristic parts of the French Procedure. Sir James 
Stephen says : " The interrogatory is secret, the accused is not allow- 
ed to have counsel present When the Jtige cP Instnbction has 

completed his inquiries, he must inform t\iQ Procur&ur de la RepuUi^ue 
of the fact, and the latter must^ within three days, make such requisi- 
tions as he thinks fit of the Jtige cP Instruction. The latter must 
deliver an interlocutory judgment (ordonnance) on these requisitions. 
If he thinks that the facts proved do not amount to an offence 
against the law, or that the probability of the guflt of the accused is 
insufficient to put him on his trial, the judgment may be that 
** il n'y a pas lieu de poursuivre," upon which the defendant is set 
at liberty. If the offence is regarded as a contravention, the prisoner 
must, if in custody, be set at liberty, but sent before the tribunal 
of police. If the offence is a d^lit, the prisoner must be sent before 
the Correctional Court. If there is evidence enough to put the 
accused on his trial for a crime, he must order the documents in the 
case and a list of the exhibits to be sent to the Procureur-O^n&al or 
the Cour cP appel, . . The Procureur-O^n&al then makes an oral or 
written report to the chanibre cP accugation. The ckambre dP aamsa- 
tion considers the whole matter, and may either discharge the suspect- 
ed person, or make an order for his trial by the Cour cP assises, or other 
competent Court, according as they consider the matter charged to 
amount to a criTne, xklit, or contravention^^ — Steph. Cr. Law, i., 532, 
seq. 

In England it may be said that evidence of any confession is re- 
ceivable, unless there has been some inducement held out by some 
person in authority. — R. v. Taylor, 8 C. & P., 733. A confession to a 
chaplain was received. — R. v. Oilham, 1 M. C. C, 186. But in R, v. 
Spenc^ (7 C. & P. 766), there was a difference of opinion among the 
Judges as to whether a confession was receivable, made after an 
inducement held out by a person without authority. 

164, Any Magistrate not being a Police-officer may- 
record any statement or confession 
uxe^ranlr^^^s! "?ade to him in the course of an inves- 
tigation under this chapter, or at any 
time afterwards before the commencement of the inquiry 
or trial. 

Such statements shall be recorded in such of the manners 
hereinafter prescribed for recording evidence as is in his 
opinion best fitted for the circumstances of the case. Such 
confessions shall be recorded and signed in the manner 



Digiti 



zed by Google 



t2HAP. XIVj SEARCHES BY POLICE. 87 

provided in section 364, and shall then be forwarded to the 
Magistrate by whom the case is to be inquired into or tried. 

No Magistrate shall record any such confession unless, 
upon questioning the person making it, he has reason to 
believe that it was made voluntarily ; and when he records 
any confession he shall make a memorandum at the foot 
of such record to the following eflfect : — 

*• I believe that this confession was voluntarily made. 
It was taken in my presence and hearing and was read 
over to the person making it, and admitted by him to be 
correct^ and it contains a full and true account of the 
statement made by him. 

(Signed) A. B., 

Magistrate.** 

165. Whenever an officer in charge of a Police-station, 
s hh pr ffi or a Police-officer making an investi- 

earo y oice-o oer. gabion considers that the proiluction 
of any document or other thing is necessary to the conduct 
of an investigation into any offence which he is authorized 
to investigate, and there is reason to believe that a person 
to whom a summons or order under section. 94 has been or 
might be issued will not or would not produce such docu- 
ment or other thing as directed in the summons or order, 
or when such document or other thing is not known to be 
in the possession of any person, such officer may search, or 
cause search to be made, for the same, in any place within 
the limits of the station of which he is in charge, or to 
which he is attached. 

Such officer shall, if practicable, conduct the search in 
person. 

If he is unable to conduct the search in person, and 
there is no other person competent to make the search 
present at the time, he may require any officer subordinate 
to him to make the search, and he shall deliver to such 
subordinate officer an order in writing, specifying the 
document or other thing for which search is to be made 
and the place to be searched ; and such subordinate officer 
may thereupon search for such thing in such place. 

The provisions of this Code as to search-warrants shall so 
far as may be, apply to a search made under this section. 

As to search in the house of accused, seizure of weapons, papers, 
exhibits, &c., the Juge cP Instruction in France has the same powers as 
the Procure ur of the Bepublic. — See under s. 157, supra. 
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166. An oflScer in charge of a Police-station may re- 
When officer in 9^^f ® ^^ officer in charge of another 

charge of Police-station Police-station, whether in the same or 
may require anotiier to a different district, to cause a search 
iHSue search-warrant. ^^ y^^ ^^^^^ ^^ ^^^ pj^^^ ^^ ^^ ^^ 

in which the former officer might cause such search to be 
made within the limits of his own station. 

Such officer, on being so required, shall proceed accord- 
ing to the provisions of section 165, and shall forward the 
thing found, if any, to the officer at whose request the 
search was made. 

167. Whenever it appears that any investigation under 
Procedure when in- this chapter cannot be completed 

vestigation cannot be Withm the period of twenty-four 
completed in twenty- hours fixed by section 61, and there 
four hours. ^^^ grounds for believing that the 

accusation is well-founded, the officer in charge of the Police- 
station shall forthwith transmit to the nearest Magistrate 
a copy of the entries in the diary hereinafter prescribed 
relating to the case, and shall at the same time forward the 
accused to such Magistrate. 

The Magistrate to whom an accused person is forwarded 
under this section may, whether he has or has not jurisdic- 
tion to tiy the case, from time to time authorize the deten- 
tion of the accused in such custody as such Magistrate 
thinks fit, for a term not exceeding fifteen days. If he 
has not jurisdiction to try the case or commit it for trial, and 
considers further detention unnecessary, he may order the 
accused to be forwarded to a Magistrate having such juris- 
diction. 

A Magistrate authorising under this section detention in 
the custody of the police shall record his reasons for so 
4oing. 

If such order be given by a Magistrate other than the 
District Magistrate or Subdivisional Magistrate, he shall 
forward a copy of his order, with his reasons for making it, 
to the Magistrate to whom he is immediately subordinate, 

168. When any subordinate Police-officer has made any 

Report of investiga- investigation under this chapter, he 

tion by Subordinate shall report the result of such investi- 

l?oiice.officer. gation to the officer in charge of the 

Police-station, 
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169. If, upon an investigation under this chapter, it 
Release of accused appears to the officer iu charge of the 
when evidence defii- Folice-station that there is not suffix* 
*^^^^ cieut evidence or reasonable gi'ound 

of suspicion to justify the forwarding of the accused to a 
Magistrate, such officer shall, if such person is in custody, 
release him on his executing a bond, with or without 
sureties, as such officer may direct, to appear, if and when 
so required, before a Magistrate empowered to take cogni- 
zance of the oflTence on a police report, and to try the 
accused or commit him for trial. 

In France, where the Juge cP Instruction is of opinion that the act 
does not amount to a crime, delict, or contravention, or that there is 
no charge against the accused, he declares by an order that there is no 
necessity to prosecute, and, if the accused has been arrested, sets him 
at liberty. ^-C. P. C, 128. In India the Police Officer can only release 
on bail. 

170. If, upon an investigation under this chapter, it 
Case to be sent to appears to the officer in charge of the 
Magistrate when evi- Folice-station that there is sufficient 
dence is sufficient, evidence or reasonable ground as 

aforesaid, such officer shall forward the accused under 
custody to a Magistmte empowered to take cognizance of 
the offence upon a police report and to try the accused or 
commit him for trial ; or, if the offence is bailable, and the 
accused is able to give security, shall take security from 
him for his appearance before such Magistrate on a day 
fixed and for his attendance from day to day before such 
Magistrate until otherwise directed. 

When the officer in charge of a Police-station forwards 
an accused person to a Magistrate or takes security for his 
appearance before such Magistrate under this section, he 
shall send to such Magistrate any weapon or other article 
which it may be necessary to produce before him, and 
shall require the complainant, if any, and so many of the 
persons who appear to such officer to be acquainted with 
the circumstances of the case as he may think necessary, 
to execute a bond to appear before the Magistrate and pro- 
secute or give evidence (as the case may be) in the matter 
of the charge against the accused. 

If the Court of the District Magistrate or Subdivisional 
Magistrate be mentioned iu the bond, such Court shall be 
held to include any Court to which such Magistrate may 
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refer the case for inquiry or trial, provided reasonable 
notice of such reference be given to such complainant or 
persons. 

The day fixed under this section shall be the day where- 
on the accused person is to appear, if security for his 
appearance has been taken, or the day on which he may 
be expected to arrive at the Coui-t of the Magistrate, if he 
is to be forwarded in custody. 

The oflScer in whose presence the bond is. executed shall 
deliver a copy thereof to one of the persons who executed 
it, and shall then send to the Magistrate the original with 
his report. 

In France, if the Jnge cP Instrtiction is of opinion that the act is a 
simple police contravention, he sends the accused before the tribunal 
of police ; if it is a delict, he sends him before a correctional tribu- 
nal ; if a crime, he sends the accused, together with all papers, exhi- 
bits, &c., before the Court of Appeal for regular trial. — C. P. C, 129 — 
134. 

Complainants and wife. ^J}^ No complainant or witness 
nessea not to be requir- on his way to the Court 01 the Magis- 
ed to accompany Police- trate shall be required to accompany 
^®^®'- a Police-officer, 

Complainants and wit- or shall he subjected to unnecessary 
nesses not to be subject- restraint or inconvenience, or required 
ed to restraint. to give any security for his appear- 

ance other than his own bond : 
Provided that, if any complainant or witness refuses to 
Recusant complain- attend or to execute a bond as di- 
ant or witness may be rected in section 170, the officer in 
forwarded in custody. charge of the Police-station may for- 
ward him under custody to the Magistrate, who may de- 
tain him in custody until he executes such bond, or until 
the hearing of the case is completed. 

172. Every Police-officer making an investigation under 

this chapter shall day by day enter 

•^^tf'^LJf.S^^'"^^ his proceedings in the investigation in 

m investigation. ^. /!• i? l-l j.t_ *^i« . 

a diary, setting forth the time at 

which the information reached him, the time at which he 

began and closed his investigation, the place or places 

visited by him, and a statement of the circumstances 

ascertained through his investigation. 

Any Criminal Court may send for the Police-diaries of a 

case under inquiry or trial in such Court, and may use such 
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diaries, not as evidence in the case but to aid it in such 
inquiry or trial. Neither the accused nor his agents shall 
be entitled to call for such diaries, nor shall he or they 
be entitled to see them merely because they are referred 
to by the Court ; but if they are used by the Police-oflBlcer 
who made them to refresh his memory, or if the Court 
uses them for the purpose of contradicting such Police- 
officer, the provisions of the Indian Evidence Act, 1872, 
section 161 or section 145, as the case may be, shall 

apply- 

173. Every investigation under this chapter shall be 
completed without unnecessary delay, 

officer''* ^^^> ^ s^^^ ^« ^^ ^3 completed, the 

officer in charge of the Police-station 
shall forward to a Magistrate empowered to take cogni- 
zance of the offence on a police report a report in the form 
prescribed by the Local Government, setting forth the 
names of the parties, the nature of the information and 
the names of the persons who appear to be acquainted 
with the circumstances of the case, and stating whether 
the accused person has been forwarded in custody, or has 
been released on his bond, and, if so, whether with or with- 
out sureties. 

Where a superior officer of police has been appointed 
under section 158, the report shall, in any cases in which the 
Local Government by general or special order so directs, 
be submitted through that officer, and he may, pending 
the orders of the Magistrate, direct the officer in charge of 
the police-station to make further investigation. 

Whenever it appears from a report forwarded under this 
section that the accused has been released on his bond, the 
Magistrate shall make such order for the discharge of such 
bond or otherwise as he thinks fit. 

174*. Every officer in charge of a 
xeporroa*"s3eX Police-station, on receiving informa- 
tion that a person — 

(a) has committed suicide, or 

(6) has been killed by another, or by an animal, or by 
machinery, or by an accident, or 

(c) has died under circumstances raising a reasonable 
suspicion that some other person has committed an offence, 

shall immediately give intimation thereof to the nearest 
Magistrate empowered to hold inquests, and, unless other- 
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wise directed by any rule prescribed by tlie Local Govern- 
ment, or by any general or special order of the District or 
Subdi visional Magistrate, shall proceed to the place where 
the body of sucli deceased person is, and there, in the 
presence of two or more respectable inhabitants of the 
neighbourhood, shall make an investigation, and draw up 
a report of the apparent cause of death, describing such 
wounds, fractures, bruises and other marks of injury as 
may be found on the body, and stating in what maimer, or 
by what weapon or instrument (if any), sucli marks appear 
to have been inflicted. 

The report shall be signed by such Police-officer and 
other persons, or by so many of them as concur therein, 
and shall be forthwith forwarded to the District Magistrate 
or the Subdivisional Magistrate. 

When there is any doubt regarding the cause of death, 
or when for any other reason the Police-officer considers it 
expedient so to do, he shall, subject to such rules as the 
Local Government may prescribe in this behalf, forward 
the body, with a view to its being examined, to the nearest 
Civil Surgeon or other medical officer appointed in this 
behalf by the Local Government, if the state of the 
weather and the distance admit of its being so forwarded 
without risk of such putrefaction on the road as would 
render such examination useless. 

In the Presidencies of Fort St. George and Bombay, 
investigations under this section may be made l)y the head 
of the village, who shall then report the result to the nearest 
Magistrate authorized to hold inquests. 

The following Magistrates are empowered to hold 
inquests, namely: any District Magistrate or Subdivi- 
sional Magistrate, and any Magistrate specially empowered 
in this behalf by the Local Government or the District 
Magistrate. 

In England it has been held that the Coroner, though nowhere ex- 
pressly ordered to hear witnesses on both sides, is clearly bound by 
the rules of justice to hear one side as well as another, seeing that 
his sole object is the truth. — (2 Hale P. C, 60 ; Reg, v. Ingham^ 
5 B. & S., 257.) As the inquiry is wide and indeterminate, and no indivi- 
dual is charged, and it may end in no accusation being made at all, 
there is good ground for holding that the Court is not an open Court, 
and that the Coroner has a discretion as to admitting persons not 
interested or not closely connected with the inquiry. Cases may 
occur in which privacy may be requisite for the sake of decency ; 
others in which it may be due to the family of the deceased \ and 



Digiti 



zed by Google 



CHAP. XIV.] INQUESTS. 93 

the propriety of the Coroner's decision on this subject cannot be 
questioned. — Oamet v. Ferrand^ 6 B. & C, 611. 

Time is sometimes wasted in making an investigation where none 
is necessary. It will be seen that the section leaves a discretion to 
the District or Subdivisional Magistrate, who may dispense with the 
formal local investigation in any particular case or class of cases. 

The Police have the right to do all acts necessary to enable them to 
get at the body ; as incidental to this right they (under the direction 
of the station-officer) might break open doors to get at the body4 
The Coroner, or any person holding his warrant, has a similar right in 
England. A medical man holding a Coroner's warrant, lias a right to 
break open doors, if necessary, to get at the body. — (6 & 7 Wm. IV., 
c. 89.) 

Section 540 of the Code gives Courts full power to call what witnesses 
they please during inquiries and trials ; but there are no special rules 
(except ss. 609, 510) for obtaining the aid of experts, and compelling 
them to give their assistance. In Germany, an expert whether he holds 
an official commission to act, or publicly exercises his science, art, or 
profession, is bound to give his advice. The expert is informed of the 
contents of the record and of the depositions of witnesses, and he is 
even allowed to put questions to the witnesses or the accused. The 
expert is entitled to his expenses and fitting remuneration. If his 
evidence is not satisfactory, the Court may appoint another expert. — 
Germ. C. P. C, 75, 80, 83, 84. 

A corpse must be always examined with the assistance of a surgeon. 
In India there is apparently no legal obligation on doctors (except 
the Government surgeon of a civil station) to assist at the examina- 
tion of corpses, and consequently there are often failures of justice. 
Nor is there any prohibition against an immediate burial or burning 
of the body. In Germany the post-mortem is made in the presence 
of a judicial officer by two doctors, one being a doctor attached to the 
Court. The other must not be the doctor who has attended the 
deceased during his last illness, but he may be present at the opera- 
tion, in order tiS give information regarding the course of the disease. 
The corpse must be identified by witnesses who knew deceased, and 
accused must be confronted with it to make him recognize it.— Germ. 
P. C, 87, 88. 

In England it is a misdemeanour to bum or otherwise dispose of a 
dead body, with intent thereby to prevent the holding upon such 
body of a Coroner's inquest, and so to obstruct a Coroner in the exe- 
cution of his duty. A Coroner has jurisdiction to hold, and is justi- 
fied in holding an inquest, if he honestly believes information which 
has been given him to be true, which, if true, would make it his duty 
to hold such inquest.— 13 Q. B. D., 331. 

175. An officer in charge of a Police-station may, by- 
order in writing, summon two or more 
perMms!^ ^ ®*^™"^^^ persons as aforesaid for the purpose 
of the said investigation, and any 
other person who appears to be acquainted with the facts 
of the case. Every pei-son so summoned shall be bound to 
attend and to answer truly all questions other than ques* 
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tions the answera to which would have a tendency to expose 
him to a criminal charge, or to a penalty or forfeiture. 

If the facts do not disclose a cognizable offence to which 
section 170 applies^ such persons shall not be required by 
tlie Police-officer to attend a Magistrate's Court. 

In England the admissibility of depositions taken by Coroners on 
the trial of accused persons depends not on any statutory provision, 
but on the common law rules relating to proof of evidence given on a 
former occasion. — Steph. Dig. Ev., 32. 

176. When any person dies while in the custody of the 
Inquiry by Magis- police, the nearest Magistrate em- 
irate into cause of powered to hold inqueste shall, and 
^^^^^* in any other case mentioned in sec- 

tion 174, clauses (a), (6) and (c), any Magistrate so em- 
powered may, hold an inquiry into the cause of death, 
either instead of, or in addition to, the investigation held 
by the Police-officer ; and, if he does so, he shall have all 
the powers in conducting it which he would have in hold- 
ing an inquiry into an offence. The Magistrate holding 
such an inquiry shall record the evidence taken by him in 
connection therewith in any of the manners hereinafter 
prescribed, according to the circumstances of the case. 

Whenever such M^igistrate considers it expedient to make 

an examination of the dead body of 

^Power to disinter ^^^ ^^^^^^ ^y^^ ^iBs been already in- 

terred, in order to discover the cause of 
his death, the Magistrate may cause the body to be disin- 
terred and examined. 

Deaths from violence are sometimes concealed by hasty cremations. 
Probably it will be found necessary in India, as in other countries, 
to insist on information being given to the Police or some other public 
officer before bodies can be burnt or buried. This is required in 
France : see section 358 of French Penal Code. Under section 359, 
/c?., those who conceal or hide the corpse of a person who has been 
murdered or who has died from violence, are punishable with from six 
months to two years' imprisonment, independently of any punishment 
to wldch they are liable for participation in tne crime. — See also 
Belgian Penal Code, s. 315. See notes under s. 45, swpra. 

In England a Coroner may make an order for the disinterment of a 
body in order to holding an inquest thereon within a reasonable time 
after the death of the said body.— 2 Hawk. P. C, 80 ; Jervis, 36. 

Except in cases where a body is removed from one consecrated 
place of burial to another by faculty granted by the ordinary for 
that purpose, it shall not be lawful to remove any body, or the 
remains of any body, which may have been interred in any place of 
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burial without the license of one of Her Majesty's principal 
Secretaries of State— 20 & 21 Vict., c. 81, s. 26. This section 
enables the Secretary of State to order exhumation in any case where 
such course appears desirable or necessary. A Coroner may also 
direct the disinterment of a body. — Jervis, 418, 3rd Ed. 



PART VI. 

PKOCEBDINGS IN PROSECUTIONS. 



CHAPTER XV. 

OP THE JURISDICTION OP THE CRIMINAL COURTS IN INQUI- 
RIES AND TRIALS. 

A, — Pldce of Inquiry or Trial, 

177. Every offence shall ordinarily be inquired into 
and tried by a Court within the local 

quufSilT' ''''''■ "^^*« ^f ^l^^s^ jurisdiction it was 
committed. 

See section 631. 

In England, the question whether an offence committed afloat 
can be said to have been committed in the nearest country is illustrat- 
ed by the case of R, v. Cunningham^ 8 Cox, C. C, 104. In that case 
the offence was committed on board an American ship in the Penarth 
Roads, Bristol Channel, three quarters of a mile from the coast of 
Glamorganshire, at a spot never left dry by the tide, and lying 
between Glamorganshire and the Flat Holms (an island commonly 
treated as part of the country of Glamorgan^, the ship being at the 
time two miles from the island on the inside, about ten miles 
from the opposite shore of Somersetshire, and ninety miles from 
the Roads to the mouth of the Channel : Heldy that the part of 
the sea, where the vessel was, formed part of the county of 
Glamorgan, and that the venue "Glamorgan" in the indictment 
was right. Until the decision of the Judges in the case of K v. 
Keyn (L. R, 2 Ex. D., 63) it was commonly supposed that the 
jurisdiction of the English Crown extended for three miles beyond 
low water mark, or as far as a cannon shot would formerly have 
reached {quoTisque tormenta exploduntur or uhi finitur armorum vis). 
In that case, nowever, it was decided that no such jurisdiction 
affected foreigners on board foreign ships. To meet the necessity 
created by that decision, the Territorial Waters Jurisdiction BiU 
(41 & 42 Vict., c. 73) was passed in 1878, by which (s. 2) an offence 
committed by a person, whether he is or is not a subject of Her 
Majesty, on the open sea within the territorial waters of Her Ma- 
jesty's dominions, is an offence within the jurisdiction of the Admiral, 
although it may have been committed on board or by means of ^ 
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foreign ship, and the person who commits such offence may be arrest* 
ed, tried and punished accordingly. The jurisdiction of the Admi- 
ral includes the jurisdiction of any Judge, Magistrate, &c., having 
power, &c. " The territorial waters of Her Majesty's dominions " 
means such part of the sea as is deemed by international law to be 
within the territorial sovereignty of Her Majesty. By s. 3 of the 
same Act no trial is to be instituted in the case of a person who is not 
a subject of Her Majesty without the consent of one of Her 
Majesty's principal Secretaries of State. 

Where a person accused of having committed in one part of Her 
Majesty's dominions any offence, however described, punishable in 
the part of Her Majesty's dominions in which it is committed by im- 
prisonment with hard labour or with labour or rigorous imprison- 
ment for twelve months or upwards, has left that part, such person, 
if found in another part of Her Majesty's dominions, is liable to be 
apprehended and returned to the part from which he is a fugitive, 
whether the offence of which he is accused is or is not an offence in 
the part of Her Majesty's dominions where he is apprehended. All 
territories and places within Her Majesty's dommions which are 
under one legislature are one British possession and one part of Her 
Majesty's dominions. — 44 & 45 Vict., c. 69, ss. 1, 9, 39. In a British 
possession, the warrant is to be endorsed by the Governor of such 
possession. This includes a Lieutenant-Grovemor, but qtbcere — does it 
include a Chief Commissioner ? A fugitive, when apprehended, must 
be brought before a Magistrate, who (subject to the provisions of 
the Fugitive Oflfenders Act, 1881,) must hear the case as near as 
possible in the same manner as if the fugitive were charged with an 
offence committed within his jurisdiction. If the evidence raises a 
strong or probable presumption that the offence was committed, the 
fugitive is to be returned after fifteen days to that part of Her 
Majesty's dominions from which he is afugitive. — Steph. Dig., C. P. C, 
165—167. 

In Germany offences may be tried either in the district where 
committed or where accused is domiciled at the time of the accusation. 
Under the German common law it might also be tried wherever 
accused was arrested, and this system of three alternative places has 
been followed in France, C. P. C, 23, 63 : also in Prussia, Law of the 
3rd May, 1852, Article 2. When the offence is committed on a Geiman 
ship, in a foreign port or at open sea, it may be tried by the Court of 
the place whence the ship always starts (Heimathshafen) or at the 
first German port which the ship comes to after the commission of the 
offence.— Germ. C. P. C, 7, 8, 10. 

178. Notwithstanding anything contained in section 
Power to order cases 177, the Local Governmeut may direct 
to be tried in different that any cases or class of cases corn- 
Sessions Divisions. mitted for trial in any district may 
be tried in any Sessions Division : 

Provided that such direction be not repugnant to any 
direction previously issued under the twenty-fourth and 
twenty-fifth of Victoria, chapter 104?, section 15, or under 
this Code, section 526. 
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179. When a person is accused of the commission of 
Accneed triable in any offence by reason of anything 

district where act is which has been done, and of any con- 
done, or where conse- sequence which has ensued, such 
qnence ensues. ^^^^^^ ^^^ y^^ inquired into or tried 

by a Court within the local limits of whose jurisdiction 
any such thing has been done, or any such consequence has 
ensued. 

lllvstrations, 

(a.) A is wounded within the local limits of the jurisdiction of Court 
X, and dies within the local limits of the jurisdiction of Court Z. The 
offence of the culpable homicide of A may be inquired into or tried 
either by X or Z. 

(h.) A is wounded within the local limits of the jurisdiction of Court 
X, and is, during ten days, within the local limits of the jurisdiction of 
Court Y, and during ten days more within the local limits of the juris- 
diction of Court Z, unable in the local limits of the jurisdiction of either 
Court Y or Court Z to follow his ordinary pursuits. The offence of 
causing grievous hurt to A may be inquired into or tried by X, Y or Z. 

(c.) A is put in fear of injury within the local limits of the jurisdiction 
of Court X, and is thereby induced, within the local limits of the juris- 
diction of Court Y, to deliver property to the person who put him in 
fear. The offence of extortion committed on A may be inquired into or 
tried either by X or Y, 

In England, the offence of bigamy may be tried in any county or 
place where the offender is apprehended or is in custody. — 24 & 25 
Vict., c. 100, s. 57. The same rule applies to forgery, post-office and 
revenue offences. 

180. When an act is an offence by reason of its rela- 

Place of trial where ^^2^ *^ ^^7 9^^^f *^^ ,^^^^1^ i« ^JP an 
act is offence by reason onence, or which would DC an offence 
of relation to other if the doer were capable of committing 
®^®^^®' an offence, a charge of the first men- 

tioned offence may be inquired into or tried by a Court with- 
in the local limits of whose jurisdiction either act was done. 

Ulnstrations, 

(«.) A charge of abetment may be inquired into or tried either by the 
Court within the local limits of whose jurisdiction the abetment was 
committed, or by the Court within the local limits of whose jurisdiction 
the offence abetted was committed. 

(p.) A charge of receiving or retaining stolen goods may be inquired 
into or tried either by the Court within the local limits of whose juris- 
diction the goods were stolen, or by any Court within the local limits of 
whose jurisdiction any of them were at any time dishonestly received or 
retained. 

((?.) A charge of wrongfully concealing a person known to have been 
kidnapped may be inquired into or tried by the Court within the local 
limits of whose jurisdiction the wrongful concealing, or by the Court 
within the local limits of whose jurisdiction the kidnapping, took place. 

P., C. C. L. 7 
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181. The offence of being a thug, of being a thug and 
Being a thug or be- committing murder, of dacoity, of da- 
loDging to a gang of coity with murder, of having belonged 
dacoits, eaoapo from to a gang of dacoits, or of having 
custody, &c. escaped from custody, may be inquir- 

ed into or tried by a Court vvithin the local limits of whose 
jurisdiction the person charged is. 

The offence of criminal misappropriation or of criminal 
Criminal misappro- breach of trust may be inquired into 
priation and criminal or tried by a Court within the local 
breach of trust. limits of whose jurisdiction any part 

of the property which is the subject of the offence was 
received by the accused person, or the offence was com- 
mitted. 

The offence of stealing anything may be inquired into 

Stealinir ^^ tried by a Court within the local 

limits of whose jurisdiction such thing 

was stolen or was possessed by the thief or by any person 

who receives or retains the same, knowing or having reason 

to believe it to be stolen. 

Under New York Laws, 1877, eh. 167, an indictment for receiving 
stolen goods from a train may be found and tried in any county 
through which the train passed on the trip during which the goods 
were stolen. 

Place of inquiry or 1^2. When it is uncei*tain in which 
trial where scene of of several local areas au offence was 
offence is uncertain, committed, or 

where an offence is committed 
on?y ''''* "" '''''' ""^ partly in one local area and partly in 
• another, or 

where an offence is a continuing 
coSti^S "^ "* one, and continues to be committed in 

more local areas than one, or 
or consists of several where it consists of several acts 
^^^' done in different local areas, 

it may be enquired into or tried by a Court having juris- 
diction over any of such local areas. 

In New Tork the jurisdiction in cases of kidnapping, decoving 
away children, abduction, &c., is in anv county in which the ofi^nce 
is committed, or into or out of which the person, upon whom the 
offence was committed, may, in the commission of the offence, have 
been brought, or in which any act of abetment has taken place. 

Section 46 of the English Summary Jurisdiction Act of 1879 is as 
follows : — 
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(1) Where the offence is committed in any harbour, river, arm 
of the sea, &c., which forms the boundary of the jurisdiction of two 
or more Courts of summary jurisdiction, such offence may be tried 
by any one of such Courts. 

(2) Where the offence is committed on the boundary of two juris- 
dictions, or within 600 yards of such boundary, or is begun in one 
jurisdiction, and completed in another, it may be tried in either. 

(3) Where the offence is committed on any person or in respect 
of any property in any carriage, cart, &c., employed in a journey or 
on board any vessel employed in a navigable river, lake, &c., the 
person accused may be tried by any Court of summary jurisdiction 
through whose jurisdiction such carriage, &3., passed in the course of 
the journey or voyage. 

If the place where offence has been committed be unknown, the 
Judge of the place where defendant is arrested is preferred to the 
place in which the defendant lives. If the offence is commenced in 
one place and completed in another, the Judge of the latter place 
has cognizance. — Ital. C. P. C, 16, 17. 



183. An offence committed -v^bilst the offender is in the 
course of performing a journey or voy 

a journey. 



Offence committed on ^^^ ^^^ ^-^ inquired into or tried by' a 



Court through or into the local limits 
of whose jurisdiction the offender, or the person against 
whom, or the thing in respect of which, the offence 
was committed passed in the course of that journey or 
voyage. 

184. All offences against the provisions of any law for 

the time being in force relating to 
w^a;rTeuS!*?ot ^^^W^' Telegraphs, the Post-office 
office and Arms Acts. or Arms and Ammunition may be 

inquired into or tried in a Presidency- 
town, whether the offence is stated to have been committed 
within such town or not : Provided that the offender and 
all the witnesses necessary for his prosecution are to be 
found within such town. 

185. Whenever any doubt arises as to the Court by 
High Coprt to decide, which any offence should, under the 

in case of doubfc, district preceding provisions of this chapter, 
where inquiry or trial be inquired into or tried, the High 
shaU take place. ^ q^^^^ ^-^.^ij^ ^y^^ j^^^l ^^^^^^ ^f ^j^^^^ 

appellate criminal jurisdiction the offender actually is, may 
decide by which Court the offence shall be inquired into 
or tried. 

In British Burma, when the offender is an European 
British subject, the Recorder of Rangoon, and in all other 
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cases tlie Judicial Commissioner, shall, for the pui-poses of 
tliis section, be deemed to be the High Court. 

186. When a Presidency Magistrate, a District Magis- 
Power to issue sum- tj^*®' «! Subdivisional Magistrate or, 
mens or warraut for if he IS specially empowered in this 
offence eommitted be- behalf by the Local Government, a 
yond local jurisdiction. Magistrate of the first class, sees rea- 
son to believe that any person within the local limits of 
his jurisdiction has committed without such limits (whether 
within or without British India) an offence which cannot, 
under the provisions of sections 177 to 184 (both inclusive), 
or any other law for the time being in force, be inquired 
into or tried within such local limits, but is under some 
law for the time being in force triable in British India, 
such Magistrate may inquire into the offence as if it had 
been committed within such local limits, and compel such 
pei-son in manner hereinbefore provided to appear before 

him, and send such person to the 
dJ^Ta«eB?. """"^ Magisfcmfce having jurisdiction to in- 

quire into or try such offence, or, if 
such offence is bailable, take a bond with or without sure- 
ties for his appearance before such Magistrate. 

When there are more Magistrates than one having such 
jurisdiction, and the Magistrate acting under this section 
cannot satisfy himself as to the Magistrate to or before 
whom such person should be sent, or bound to appear, the 
case shall be reported for the orders of the High Court. 

By 18 & 19 Vict., c 91, s. 21, ** If any person, being a British 
subject, charged with having committed any crime or offence on 
board any British ship on the high seas, or in any foreign port or 
harbour, or if any person not being a British subject charged with 
having committed any crime or offence on the high seas, is found 
within the jurisdiction of any Court of Justice in Her Majesty's domin- 
ions which would have had cognizance of such crime or offence, if 
committed within the limits of its ordinary jurisdiction, such court 
shall have jurisdiction to hear and try the case as if such crime or 
offence had been committed within such limits." So that if one 
British seaman, says Stephen, stabs another in Marseilles harbour, 
or if an American on a British ship stabs a fellow-passeiiger on the 
high seas, either can be tried under the Indian Penal (x>de by the 
High Court of Calcutta, if the ship goes to India, or under the 
common law and the 24 and 25 Yic, c. 100, in any competent court 
in England, if the ship goes to England. Cr. L., ii, 23. I think Sir 
James Stephen has overlooked the proviso to the section cited by him. 
The prisoner might be tried accordmg to the Indian Criminal Proce- 
dure Code, but the punishment would have to be determined by 
English law. See notes under ss. 2, 3, Penal Code, 
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187. If the person has been arrested under a warrant 

issued under dection 186 by a Magis- 

Procedare where war- trate other than a Presidency Magis- 

nate MiSbrate.''^''''^' ^^*^^ ^^ District Magistrate, such Ma- 
gistrate shall send the person arrested 
to the District Magistrate to whom he is subordinate, 
unless the Magistrate having jurisdiction to inquire into 
or try such offence issues his warrant for the arrest of such 
person, in which case the person arrested shall be delivered 
to the Police-officer executing such warrant, or shall be sent 
to the Magistrate by whom such warrant was issued. 

If the otfence which the person arrested is alleged or 
suspected to have committed is one which may be inquired 
into or tried by any Criminal Court in the same district 
other than that of the Magistrate acting under section 186, 
such Magistrate shall send such person to such Court. 

LiabiUty of British l^\ When an European British 
Bubjeots for offences suDject commits an otience in the do- 
committed out of Bri- millions of a Prince or State in India 
tish India. j^ alliance with Her Majesty, or 

when a Native Indian subject of Her Majesty commits 
an offence at any place beyond the limits of British India, 

he may be dealt with in respect of such offence as if it 
had been committed at any place within British India at 
which he may be found. 

Provided that no charge as to any such offence shall be 

Political Agent to inquired into in British India unless 
certify fitness of inquiry the Political Agent, if there be one, 
into charge. {q^ ^j^q territor}'' in which the offence is 

alleged to have been committed, certifies that, in his opinion, 
the charge ought to be inquired into in British India, 

Provided also that any proceedings taken against any 
person under this section which would be a bar to subse- 
quent proceedings against such person for the same 
offfence if such offence had been committed in British India, 
shall be a bar to further proceedings against him under the 
Foreign Jurisdiction and Extradition Act, 1879, in respect 
of the same offence in any territory beyond the limits of 
British India. 

By the Merchant Shippmg Act (17 & 18 Vict., c. 104, s. 267) offences 
committed out of Her Majesty's dominions by any master, seaman or 
apprentice, who is, or within three months previously has been, em- 
ployed in any British ship, shall be tried and disposed of as if they 
had been committed within the jurisdiction of the Admiralty. 
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In R, V. Allen (7 C. & P., 664) a ship had sailed from London on 
a China voyage, and three chests of tea were stolen from her when 
oflf Wampa. It was stated that Wampa was on a river, twenty 
or thirty miles from the sea, and no evidence was given as to the tide 
flowing there or not ; this was held suflScient evidence that the ship 
was on the high seas to give the central Criminal Court jurisdiction. 

A foreigner on board a British ship on the high seas owes alliance 
to the law of England, and if he commits an offence against that law, 
he is triable, under the statute, 18 & 19 Vict., c. 91, s. 21, by any Court 
of Justice in Her Majesty's dominions within whose jurisdiction he 
may happen to be, provid^ that such Court would have had cogni- 
zance of the crime if committed within the limits of its ordiimry 
jurisdiction. 

A fugitive (riminal is any person accused or convicted of an extra- 
dition crime committed within the jurisdiction of any foreign State, 
who is in or is suspected of being in some part of Her Majesty's 
dominions. No fugitive criminal may be surrendered to a foreign 
State, if the offence be one of a political character, or the requisition 
has in fact been made with a view to tiy or punish him for an offence 
of a political character. 33 & 34 Vict., c. 52, ss. 3, 25, 26. A 
Secretary of State may order the apprehension of a fugitive criminaL 
The Police Magistrate at Bow Street must receive any evidence show- 
ing that the offence is of a political character, or not an extradition 
crime. If such evidence is produced as (subject to the provisions of 
the Extradition Acts, 1870 and 1873) would, according to the law of 
England, justify the committal for trial of the prisoner if the crime 
of which he is accused had been committed in England, the Magistrate 
must commit him to prison to await the warrant of a Secretary of 
State for his surrender. Ibid., ss. 9, 10. Depositions taken in a 
foreign State, and copies of such original depositions or statements, 
and foreign certificates of or judicial documents stating the fact of 
conviction may, if duly authenticated, be received in evidence in pro- 
ceedings under the Extradition Acts. Ibid,, s. 14. 

189. Whenever any such offence as is referred to in sec- 
Power to direct copies *[^^ i^S i? ^i^'S inquired into or tried, 
of depositions and exhi- the Local Government may, if it 
bits to be received in thinks fit, direct that copies of deposi- 
evidence. ^.j^j^g made or exhibits produced be- 

fore the Political Agent or a judicial officer in or for the 
territory in which such offence is alleged to have been com- 
mitted shall be received as evidence by the Court holding 
such inquiry or trial in any case in which such Court might 
issue a commission for taking evidence as to the matters to 
which such depositions or exhibits relate. 

See s. 503, m/m, and s. 33, Indian Evidence Act. 

. , ^ ,^ 190. In sections 188 and 189, the 

fined? ^^^^^'''^ expression 'Political Agent' means 

and includes — 
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(a) the principal officer represeuting the British Indian 
Government in any territory beyond the limits of British 
India : 

(&) any officer in British India appointed by the Gover- 
nor-General in Council, or the Governor in Council of the 
Presidency of Fort St. George or Bombay, to exercise all 
or any of the powers of a Political Agent under the Foreign 
Jurisdiction and Extradition Act, 1879, for any territory 
not forming part of British India. 

B. — Conditions requisite for Initiation of Proceedings. 

191. Except as hereinafter provided, any Presidency 

^ . ^ ^ Magistrate, District Magistrate, Sub- 

b$XgU?^*t^.""''"''' divisional Magistrate, and any other 

Magistrate specially empowered in 

this behalf, may take cognizance of any offence — 

(a) upon receiving a complaint of facts which constitute 
Buch offence ; 

(&) upon a police report of such facts ; 

(c) upon information received from any person other than 
a Police-officer, or upon his own knowledge or suspicion 
that such offence has been committed. 

The Local Government, or the District Magistrate sub- 
ject to the general or special orders of the Local Govern- 
ment, may empower any Magistrate to take cognizance 
under clause (a) or clause (b) of offences for whicli he may 
try or commit for trial. 

The Local Government may empower any Magistrate of 
the first or second class to take cognizance under clause (c) 
of offences for which he may try or commit for trial. 

When a Magistrate takes cognizance of an offence under 
clause (c), the accused, or, when there are several persons 
accused, any one of them, shall be entitled to require thai 
the case shall, instead of being tried by such Magistrate, 
be either transferred to another Magistrate or committed 
to the Court of Session. 

The Indian law prescribes no limitation for the cognizance of 
offences. In Germany the limitation is 20 years in the case of offences 
punishable with death or perpetual reclusion ; 15 years in the casj? 
of cnmes punishable with a maximum of more than ten years' im- 
prisonment ; 10 years in the case of crimes punishable with imprison^ 
ment of a less duration. As regards delicts, there can be no prosecution 
after the lapse of five years, if such delicts are punishable with a 
maximum of more than three months' imprisonment, or after the 
lapse of three years in the case of all other delicts. The prescription 
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runs from the day the act was committed, and is interrupted by 
every proceeding of the Judge directed against the author of the 
criminal act. — G. P. C, 67, 68. See notes under s. 203. 

In New York, there is no limitation of time, within which a prose- 
cution for murder must be commenced. Indictments for public offences 
must be found, in some cases within two, and in other cases within 
three, years after the commission of the offence. — N. Y. C. P. C, 
140—144. 

In Scotland, there is a prescription of twenty years, unless the 
criminal has absconded, &c. — 2 Hume, 136. 

In Louisiana prosecutions for all misdemeanours, except public 
offences, are prescribed by the lapse of three years after the commis- 
sion of the offence. If the indictment is for a crime, and the party is 
found guilty of a misdemeanour, the prescription does not apply. 
Prosecutions for injuries to reputation, for rape, assault with intent 
to ravish, assault aggravated by injury to pudicity are prescribed by 
one year. Bk. ii Tit. vii, chap. 5 of the French Code d' Instruction 
Criminelle is devoted to the subject of prescription or limitation. 
All punishments are prescribed by the lapse of 20 years ; but the 
convicted person is not allowed to reside in the department in which 
the injurea party or his heirs reside ; and the Government may assign 
him a place to live in. Punishments awarded by Correctional Courts 
are prescribed by the lapse of five years from the date on which the 
conviction became final, in the case of offences punishable with death, 
perpetual imprisonment, severe or degrading imprisonment, both the 
public action and the civil action are prescribed by the lapse of ten 
years, dating from the commission of the crime, if in that interval 
there has been no act of procedure or prosecution ; or if there have 
been such acts, the prescription to count from the last of such acts. 
But in both the above cases, the prescription is reduced to three 
years, when the offence is a delict only punishable in a correctional 
manner. The prescription for punishments is two years only in the 
case of simple police contraventions and one year only for the institu- 
tion of a prosecution (public or civil), to count from the date of occur- 
rence, no matter whether steps for prosecution may have been taken 
in the meanwhile. The prescription for prosecutions for crimes is 
ten years, unless some ctcte cP instruction has been entered in the 
meanwhile ; for delicts it is three years, and for simple contraventions 
one year. For certain delicts there are special periods of prescription, 
for instance, one month for rural delicts, such as allowing one's cattle to 
trespass on the land of another. Proceedings taken against any person, 
though not the real offender, interrupt the prescription. — Cass., 5th 
May 1865 ; so also proceedings taken before an incompetent Court. — 
Cass., 18th January 1822, et al. In the case of delicts, prescription runs 
from the date of commission, although the delict may not have come 
to light.— Cass., 10th January 1857. In the case of breach of ti-ust 
(Pabus de confiance) the prescription counts from the date on which 
an account has been rendered, or the date on which the accused first 
showed an intention to keep the money entrusted to him. It is not 
a continuing delict so as to permit the prescription to count from the 
dates of spending the misappropriated money.--Cass., 2nd December 
1865, 10th January 1868, 30th June 1864. 

Except in the case of death. Justices in England have no authority 
to institute an inquiry for the purpose of detecting the offender. But 
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the Procurator-fiscal in Scotland has such power. — Pat. Eng. and 
Scotch Law, p. 323. 

Prosecutions for the recovery of excise and customs penalties must 
be brought within six months after the commission of the offence. — 
11 & 12 Vict, c. 118, s. 3. 

The 8th chapter of Part II of the Prussian Penal Code closes with 
a prescription not to be found in any other Code. Whoever, through 
negligence, makes a false oath, can be condemned to imprisonment 
for one year. This punishment is not pronounced, when the indivi- 
dual revokes formally his false testimony before he has been denounced 
or prosecuted, and before any injurious consequences have resulted 
from it. Beseler, in his Commentary on the Code, remarks on this 
section that perjury has the most dangerous and pernicious conse- 
quences for society and the interests of every citizen, and therefore 
that both must, so far as possible, be guaranteed, not only against 
criminal intentions, but also against culpable negligence. 

Regarding limitation, Beccaria remarks : " Those atrocious crimes, 
whose memory tarries long in men's minds, deserve, when once proved, 
no prescription in favour of a criminal who has fled from his country ; 
but lesser and obscurer crimes should be allowed a certain prescrip- 
tion which may remove a man's uncertainty concerning his fate, 
because the obscurity in which for a long time his crimes have been 
involved deducts from the bad example of his impunity, and the 
possibility of reform meantime remains to him." The maxim nullum 
tempus occurrit regi is gradually becoming more and more obsolete. 
Many recent statutes fix a limitation for prosecution. There should 
certainly be a limitation of about three months in all cases in which 
private sanction is necessary for the prosecution. This is the law in 
Germany, P. C, 61 ; Holland, P. C, 66 ; Hungary, P. C, 112. 

As regards prescription of crimes in Scotfina, the Court in one 
case dismissed the indictment, where the prosecution was thirty years 
after the offence, the accused having been all the time within the 
kingdom. Hume thinks that 20 years should be sufficient to bar 
prosecution, unless the delay was caused by the accused absconding, 
and even in that case the prosecution, in order to keep up his right 
to pursue, should demand sentence of fugitation. Hume II, 136 ; 
Alison II, 97. Many statutes limit the time, within which prosecu- 
tion must be instituted under them, e, g.^ under the Riot Act^ twelve 
months. This is especially being done in modem statutes. See the 
Margarine Act and other Acts of 1887. 

192. Any District Magistrate or Subdivisional Magis- 
trate may transfer any case, of "which 

Transfer of cases by he has taken cognizauce, for inquiry 
Magistrates. ^^ ^^.j^j ^^ ^^ Magistrate subordinate 

to him. 

Any District Magistrate may empower any Magistrate 
of ijhe first class who has taken cognizance of any case, to 
transfer it for inquiry or trial to any other specified Magis- 
trate in Ids district who is competent' under this Code to 
try the accused or commit him for trial ; and such Magis- 
trate may dispose of the case accordingly. 
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193. Exceptas otherwise expressly provided by this Code 
_ . ^ ^ or by any other law for the time being 

bJ^^oarteTf SeL^on!*" i'^ ^^'''^' ^^ Court of Session shall take 
cognizance of any offence as a Court 
of original jurisdiction, unless the accused has been com- 
mitted to it by a Magistrate duly empowered in that behalf. 
Additional Sessions Judges and Joint Sessions Judges 
Cases to be tried by shall try such cases only as the Local 
Additional and Joint Government by general or special 
Sessions Judgs ; ^^.^qj, directs them to try, or as the 

Sessions Judge of the Division makes over to them for trial. 
Assistant Sessions Judges shall try such cases only as 
. the Sessions Judge of the Division 
Judg^^^**^^ Sessions j^y general or special order makes over 
to them for trial 
** Except as otherwise expressly provided " — See s. 477. 

194. The High Court may take 
Cognizance of offences Cognizance of any offence upon a 
by High Court. commitment made to it in manner 

hereinafter provided. 
Nothing herein contained shall be deemed to affect the 
provisions of any Letters Patent granted under the twenty- 
fourth and twenty fifth of Victoria, chapter 104. 
195. No Court shall take cognizance — 

(a) of any offence punishuble under sections 172 to 188 

4.- *^^ «^« (both inclusive) of the Indian Penal 
Prosecution for con- )^ j. -j.!. i.u 

tempts of lawful au- Code, except with the previous sanc- 
thority of public ser- tion, or on the complaint, of the public 
v^^^^- servant concerned, or of some public 

servant to whom he is subordinate ; 

(b) of any offence punishable under section 193, 194, 
Prosecution for cer- 195, 196, 199, 200, 205 206, 207, 208. 

tain offences against 209, 210, 211 or 228 of the same Code 
public justice. when such offence is committed in, or 

in relation to, any proceeding in any Court, except with the 
previous sanction, or on the complaint, of such Court, or 
of some other Court to which such Court is subordinate ; 

(c) of any offence described in section 463, or punish- 
Prosecution for cer- ^^^® under section 471, 475 or 476 of 

tain offences relating to the same Code, when such offence has 
documents given in been committed by a party to any 
evidence. proceeding in any Court in respect of a 

document given in evidence in such proceeding, except with 
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the previous sanction, or on the complaint, of such Court, 
or of some other Court to which such Court is subordinate. 

The sanction referred to in this section may be express- 

ed in general terms, and need not 

h^^tI '*''''^''''' «a^^ ^^'^ accused person ; but it shall, 

so far as practicable, specify the Court 

or other place in which, and the occasion on which, the 

offence was committed. 

When sanction is given in respect of any offence refer- 
red to in this section, the Court taking cognizance of the 
case may frame a charge of any other offence so referred 
to which is disclosed by the facts. 

Any sanction given or refused under this section may be 
revoked or granted by any authority to which the authority 
giving or refusing it is subordinate ; and no such sanction 
shall remain in force for more than six months from the 
date on which it was given. 

For the purposes of this section, every Court, other than 
a Court of Small Causes, shall be deemed to be subor- 
dinate only to the Court to which appeals from the former 
Court ordinarily lie. 

The Courts of Small Causes in the Presidency-towns 
shall be deemed to be subordinate to the High Court, and 
every other Court of Small Causes shall be deemed to be 
subordinate to the Court of Session for the Sessions Divi- 
sion within which such Court is situate. 

The sanction given in this section leaves the private prosecutor to 
proceed or not as he chooses. If a Court wishes actually to institute 
a prosecution for an oflfence against public justice, it will proceed 
under s. 476. 

In England, no bill of indictment for certain offences can, without 
the consent of the Court, be presented to or found by any Grand Jury, 
unless (1) the prosecution has been bound by recognizance to prosecute, 
or (2) the accused has been bound to appear, or (3) the indictment 
be preferred by a Judge of one of the superior Courts ; or by the 
Attorney-General or Solicitor-General, or, in the case of an indictment 
for perjury, by the direction of any Court, Judge, or public func- 
tionary. The said offences are perjury, subornation of perjury, conspi- 
racy, obtaining money or other property by false pretences, keeping 
a gambling house, keeping a disorderly house, any indecent assault, 
nbel, and any offence under the Newspaper Libel and Eegistration 
Act, 1881. 

196. No Court shall take cognizance of any offence 

^ . - i, punishable under Chapter VI of the 

tl^tZt^kl: Indian Penal Code except section 127. 

or punishable under section 294A of 
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the same Code, unless upon complaint made by order of, or 
under authority from, the Governor-General in Council, the 
Local Government, or some officer empowered by the 
Governor-General in Council in this behalf. 

197. When any Judge, or any public servant not re- 
movable from his office without the 

Proaecution of Judges ga^ction of the Government of India 
and public seryants. o«.*^v^u*v/u vx w^w v^v/*^xuua^v««v x^x ^uv^.« 

or the Local Government, is accused as 
such Judge or public servant of any offence, no Court shall 
take cognizance of such offence, except with the previous 
sanction of the Government having power to order his re- 
moval, or of some officer empowered in this behalf by such 
Government, or of some Court or other authority to which 
such Judge or public servant is subordinate, and whose 
power to give such sanction has not been limited by such 
Government. 
Such Government may determine the person by whom, 
and the manner in which, the prose- 

«s to p^Ll^tT""'"' c'^fcio" «f such Judge or pubUc servant 
is to be conducted, andlmay specify the 
Court before which the trial is to be held. 

See Chap. IX, Penal Code, and sees. 217 — 223. There is a special 
Act, XVIII of 1860, which protects a person acting judicially from 
liability for an Act done or ordered to be done by him in tJie dis- 
charge of his judicial duty within the limits of his jurisdiction. The 
rule that a judicial officer cannot be sued for an adjudication according 
to the best of his judgment upon a matter within his jurisdiction, 
and also the rule that a matter of fact so adjudicated bjr him cannot 
be put in issue in an action against him, have been imif ormly main- 
tained in England. Owinne v. Poole^ 2 Lutw., 1560 ; Floyd v. Barker, 
12 Rep., 23 ; Hamond v. Howell, 2 Mod., 218 ; Cave v. Mountain, 
1 Scott, N. R, 132 ; Metcalfe v. Hodgson, Hutton, 120. In Garnet v. 
Ferrand the coroner who removed the plaintiff from the place of an 
inquest was held not liable in trespass, as the removal was ordered by 
him in a judicial capacity. 6 B. & C, 611. See also Tozer v. Child, 
7 E. & B., 377. In Colder v. Halket the Magistrate having jurisdic- 
tion over Asiatics in Bengal, but not over Europeans, was held not 
liable in trespass for an apprehension of the plaintiff under a warrant 
issued by him, he not knowing the plaintiff to be European. 3 Moo. 
P. C. C, 28. The Privy Council say that trespass will not lie for a 
judicial act without jurisdiction, unless the Judge had the means of 
knowing the defect of jurisdiction : and it lies on the plaintiff in 
every case to prove that fact. In Hovlden v. Smith the Judge of the 
County Court was held liable in trespass because he was within the 
exception thus laid down, and had the means of knowing that he had 
no jurisdiction. In Taafe v. Lord Downea the Judge was justified by 
the plea in trespass which shewed a warrant issued by him in his 
capacity of Judge, although the plea did not shew that the warrant 
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was lawful, but was purposely confined to the right of a Judge to 
protection. 3 Moo. P. C. C, 28, 36, n. Throughout these cases and 
many others, says Broom, the vital importance of securing indepen- 
dence for every judicial mind is earnestly recognised. In India no 
distinction is made between the Judges of superior and inferior Courts. 
In England nearly all public officers of any importance have a 
special statutory protection aflfbrded to them either by the same 
statute which confers upon them their power, or by some general 
enactment passed for their especial benefit. These protective enact- 
ments are all drawn upon one plan, and their leading characteristics 
are notice of action, limitation of action, tender of amends, payment 
into Court, confinement of evidence to statement in notice, and in 
some cases a special judgment where the facts go to shew probable 
cause for the act complained of. — Chaster, Powers of Executive Officers, 
2nd Edn., 301. 

198. No Court shall take cognizance of an offence 
Prosecution for breach falling under Chapter XIX or Cbap- 
of contract, defamation ter XXI of the Indian Penal Code or 
and^ offences against under sections 493 to 496 (both inclu- 
marnage. sive) of the same Code, except upon a 

complaint made by some person aggrieved by such offence. 

In Italy a woman cannot be prosecuted for adultery except upon 
the complaint of the husband. A husband can only be prosecuted 
for keeping a concubine in the conjugal house on the complaint of the 
wife.— Ital. P. C, 482, 483. The law is the same in France and 
Belgium — See under s. 497, P. C. 

Quaere — In India, can a complaint of bigamy be withdrawn, bigamy 
not being a compoundable offence under s. 346 ? In Italy, in the 
case of all offences, in which the penal action cannot be exercised 
except at the instance of the person harmed, the latter can withdraw 
at any stage of the case, even during the hearing of the appeal. — 
Ital. C. P. C, 117. Under s. 487 of the Italian Penal Code, when 
husband or wife has been found guilty of concubinage or adultery, 
the one can prevent the condemnation of the other by withdrawing 
from the complaint, and can also make the effects of the condemnation 
cease, if he or she agrees to continue to live with the other. Condona- 
tion of one by the other applies of right to the accomplice. 

The German Code has a curious provision in the case of insults. A 
private accusation of this offence cannot be instituted until an attempt 
at reconciliation has been made and failed. For this purpose some 
authority is appointed by the judicial administration. But this rule 
is not applicable to insults committed against public officers, ministers 
of religion, or members of the armed forces, in the exercise of their 
duties.— Germ. C. P. C, 420. 

The cases in which there can be no prosecution, except on the com- 
plaint of the injured party, are more numerous in Germany. They 
are high treason against a Sovereign or foreign State (102 — 104, P. C), 
violation of domicile (id,y 123), fraud in the matter of marriage, (170), 
adultery (172), seduction (179, 182), outrage on the memory of a 
deceased person (189), insult (194), voluntary hurt (232), abduction of . 
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women (236, 237), theft and misappropriation committed to the preju- 
dice of parents, &c. (247), cheating relations, guardians, &c. (263^ 
misappropriation to the prejudice of creditors, usufructuaries, &c. (288, 
289), hunting on the land of another (292), violation of another's secret 
(299—302), damage of another's property (303). See Germ. C. P. C, 
151, 152. In these cases prosecutions must be instituted within three 
months.— /(i. P. C, 61. 

199. No Court shall take cognizance of an offence 
Prosecution for adul- under section 497 or section 498 of 
tery or enticiug a mar- the Indian Penal Code, except upon 
tied woman. ^ complaint made by the husband of 

the woman, or in his absence, by some person who had 
care of such woman on his behalf at the time when such 
offence was committed. 

Neither under this nor the preceding section does the code specify 
any time within which complaint must be made. In Grermany, in all 
cases in which private sanction is necessary, complaint must be made 
within three months from the time when the complainant came to 
know of the act and its author, — G. P. C, 61. The only limitation in 
the Indian Code is six months when sanction is given, under s. 195, 
supra, for the prosecution of offences against public justice. 



CHAPTER XVr. 

OF COMPLAINTS TO MAGISTRATES. 

200. A Magistrate taking cognizance of an offence on 
Examination of com- Complaint shall at once examine the 
plainant. complainant upon oath, and the sub- 

stance of the examination shall be reduced to writing and 
shall be signed by the complainant, and also by the Magis- 
trate : 
Provided as follows — 

(a) when the complaint is made in writing, nothing here- 
in contained shall be deemed to require a Magistrate to 
examine the complainant before transferring the case under 
section 192 : 

(b) where the Magistrate -is a Presidency Magistrate, 
such examination may be on oath or not as the Magistrate 
in each case thinks fit, and need not be reduced to writing, 
but the Magistrate may, if he thinks fit, before the matter 
of the complaint is brought before him, require it to be 
reduced to writing : 

(c) when the case has been transferred under section 192, 
and the Magistrate so transferring it has already examined 
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the complainant, the Magistrate to whom it is so 
transferred shall not be bound to re-examine the com- 
plainant. 

In England it is not necessary, except where required by statute 
that the information should be on oath ; and even where this is re- 
quired hy statute, the omission is held to be cured by the defendants 
appearing to the summons. — R. v. Millardy 22 L. J., M. C, 108. See 
s. 537, iT^a, 

The Indian Code does not specify who may present complaints on 
behalf of others ; but see s. 191, which permits a Magistrate to act 
on information received from any person. In Italy, the husband 
can complain for the wife ; the ascendant for minor descendant in 
his charge ; the tutor and guardian in respect of matters connected 
with the guardianship. — Ital. C. P. C, 105. 

201. If the complaint has been made in writing, and 

the Magistrate is not competent to 

Procedure by Ma?is- take cognizance of the case, he shall 

to Ve* cogT^ce ^«t»'^n the complaint for presentation 

of the case. to the proper tribunal with an endorse* 

ment to that effect. 

202. If the Chief Presidency Magistrate, or any other 

Presidency Magistrate whom the Local 
issue oft^^^''* ""' Government may from time to time 
authorize in this behalf, or any Magis- 
trate of the first or second class, sees reason to distrust the 
truth of a complaint of an offence of which he is authorized 
to take cognizance, he may, when the complainant has 
been examined, record his reasons for distrusting the truth 
of the complaint, and may then postpone the issue of process 
for compelling the attendance of the person complained 
against, and either inquire into the case himself or direct a 
previous local investigation to be made by any officer subor- 
dinate to such Magistrate, or by a Police- ofEcer, or by 
such other person, not being a Magistrate or Police-oflScer, 
as he thinks fit, for the purpose of ascertaining the truth or 
falsehood of the complaint. 

If such investigation is made by some person not being 
a Magistrate or a Police-officer, he shall exercise all the 
powers conferred by this Code on an officer in charge of a 
Police-station, except that he shall not have power to arrest 
without warrant. 

This section applies to the police in the towns of Calcutta 
and Bombay. 
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203. The Magistrate before whom a complaint is made, 
or to whom it has been transferred, 
plSnT '^'^" ^*y dismiss the complaint if, after 

examining the complainant and con- 
sidering the result of the investigation (if any) made under 
section 202, there is in his judgment no sufficient ground 
for proceeding. 

See 8. 437, infra. 

Excessive delay in bringing a complaint may be a ground for 
dismissal, though there is no general law of prescription in criminal 
cases. Nullum tempus oocurrit regu Stephen mentions the case of 
Home, who was executed for the murder of his bastard child, thirty- 
five years after the commission of the crime, and he adds as a curiosity 
that, at the Derby Winter Assizes in 1863, he held a brief for the 
Crown in a case in which a man was charged with having stolen a 
leaf from a Parish Eegister in the year 1803, but the grand jury 
threw out the bill. There are some statutory limitations in England, 
e. g., three years for prosecutions for high treason, &c,, twelve mouths 
for offences against the Eiot Act, six months for offences punishable 
on summary conviction. Offences committed in India by official 
persons must, if prosecuted in England, be prosecuted within six 
years after the offence (33 Geo. III., c. 52, s. 140) ; or, if prosecuted 
before the special Parliamentary Court constituted by 24 Geo. III., c. 
25, within three years after the offender leaves India. See notes under 
8. 191, mprcu 



CHAPTER XVII. 

OF THE COMMENCEMENT OF PROCEEDINGS BEFORE 
MAGISTRATES. 

204. If, in tbe opinion of a Magistrate taking cogni- 
f nrocess zance of an offence, there is sufHcient 

^^^ * ground for proceeding, and the case 

appears to be one in which, according to the fourth column 
of the second schedule, a summons should issue in the first 
instance, he shall issue his summons for the attendance of 
the accused. If the case appears to be one in which, accord- 
ing" to that column, a warrant should issue in the first in- 
stance, he may issue a warrant, or, if he thinks fit, a sum- 
mons, for causing the accused to be brought or to appear 
at a certain time before such Magistrate or some other 
Magistrate having jurisdiction. 

Nothing in this section shall be deemed to affect the 
provisions of section 90. 

On the Continent the civil action and penal action can be brought 
simultaneously. The civil action can also be brought separately 
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before the Civil Judge : but if a' penal action is pending, the civil 
action must be suspended until the penal action nas been decided. 
Another very important provision — ^that the Legislature would 
do well to adopt in India — is that there can be no civil action 
when it has been declared by a final judgment, that there are no 
grounds for prosecuting, either because the act imputed does not 
constitute an offence, or because the accused has been acquitted as 
not having committed the act. — Ital. C. P. C, 4, 6. In those cases in 
which a criminal prosecution can only be instituted on the complaint 
of the injured party, the latter cannot institute such prosecution, if 
the civil action has been dismissed by a competent judge. — Id*, 7. See 
under s. 250, infra; also s. 545. 

205. Whenever a Magistrate issues a summons, he may, 
if he sees reason so to do, dispense 

5f^^*bh*^ rao*nal^it" ^^*^ *^^® personal attendance of the 
tend^J^ of^^ed.* " accused, and permit him to appear 
by his pleader. 

But the Magistrate inquiring into or trying the case may, 
in his discretion at any stage of the proceedings, direct the 
personal attendance of the accused, and, if necessary, 
enforce such attendance in manner hereinbefore provided. 

In Italy, persons charged with contraventions only may be repre- 
sented by any person holding a special power ; if charged with delicts, 
they must appear in person, unless the punishment for the delict 
be fine only, m which case they may appear by an advocate ; if 
charged with a crime, they must in all cases appear in person. — Ital. 
C. P. C, 271. 

Even on the day fixed for trial, the Magistrate may permit an accused 
person to appear by pleader. In England some convictions were upheld, 
which had been made bv Justices upon no other appearance than that 
of an attorney, who professed to represent the parties charged, without 
requiring proof of the service of the summons, and upon the evidence 
offered in support of one of the charges only. Bx parte Hopwood^ 19 
L. J., M. C, 197. 

In France, the accused may be represented by an advocate only if 
the delict be not punisliable with imprisonment ; but the Court may 
order him to attend at any time. — C. P. C, 185. Advocates can repre- 
sent the accused without producing a special power. — Cass., 11th 
March 1848. 

An accused can, on his demand, and by reason of the long distance 
of his house from the Court, be exempted from appearance at the trial, 
if the Court thinks that the case will be met by a punishment of fine, 
or confiscation, or not more than six weeks' imprisonment. In such 
case, the accused ought to be examined by Commission, and he may be 
represented at the trial by a defender, who must produce a power-of- 
attomey.— Germ. C. P. C, 232, 233. See under s. 252. 



P., C. C. L. 
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CHAPTER XVIII. 

OP INQUIRY INTO OASES TRIABLE BY THE COURT OP 
SESSION OR HIGH COURT. 

206. Any Presidency Magistrate, District Magistrate, 

Subdivisional Magistrate, Magistrate 
^^Powerto commit for ^f ^^iQ first class or any Magistrate 

empowered in this behalf by the Local 
Government, may commit any person for trial to the Court 
of Session or BKgh Court for any offence triable by such 
Court. 

But save as herein otherwise provided, no person triable 
by the Court of Session shall be committed for trial to 
the High Court. 

In England the Attorney-General or Solicitor-General may, without 
sending an indictment before a Grand Jury, file a criminal information 
against any person accusing him of any misdemeanour. Informations 
are usually filed in cases of misdemeanours having a tendency to 
disturb the public peace or to interfere with good government, as, for 
instance, cases of seditious libel or other Hbels in which the pubhc 
are interested, cases of official corruption or fraud or misconduct, cases 
of bribery.— Steph. Dig., C. P., 198. 

207. The following procedure shall be adopted in in- 
Procedure in inquiries queries before Magistrates where the 

preparatory to commit- case is triable exclusively by a Court 
^^^^' of Session or High Court, or, in the 

opinion of the Magistrate, ought to be tried by such Court. 

" Ought to be tried by such Court." In Italy, where a man has com- 
mitted several offences, some cognizable by the Court of Assize and 
some 1^ the Correctional Tribunal, the former Court has jurisdic- 
tion.— Ital. C. P. C, 19. 

208. The Magistrate shall, when the accused appears or 
^ , . . .J is brought before him, proceed to hear 

pr^ui^. "^ *he complainant (if any), and take in 

manner hereinafter provided all such 

evidence as may be produced in support of the prosecution, 

or in behalf of the accused, or as may be called for by 

the Magistrate. 
If the complainant or officer conducting the prosecution, 
or the accused applies to the Magis- 

tionSft^eJevWen^'. ^^^^^ ^^ i^sue process to compel the 
attendance of any witness or the pro- 
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duction of any document or other thing, the Magistrate 
shall issue such process, unless, for reasons to be recorded, 
he deems it unnecessary to do so. 

Nothing in this section shall be deemed to require a 
Presidency Magistrate to record his reasons. 

In a preliminary inquiry it is now optional with the Magistrate 
to allow cross-examination of the witnesses. This is as it should be. 
It is not the intention of the legislature that the preliminary inquiry 
should be protracted into a regular trial. Of course, where facts are 
doubtful, the Magistrate is only too ready to permit questions to 
be put or suggested by the pleader for the defence. But there are 
frequently, cases of such a nature that it would be waste of time to 
allow this, and in such cases it is the duty of the Magistrate to com- 
mit with all possible expedition. This is also the practice in England. 
In England, preliminary inquiries used to be nothing more nor less 
than what in India are denommated police or preliminary investigations. 
In 1824, John Thurtell was tried for murder. Stephen describes the 
preliminary inquiry : It appears that commitments often used to 
be made within a few days of the commission of the oflfence. " The 
prisoners were not brought into the room, it being thought best 
to keep them ignorant of the entire evidence against them, at least 
for a short time. Thurtell was then called in and asked mamj ques- 
tions by Mr. Noel, the solicitor for the prosecution. Hunt (Thurtell's 
accomplice) was afterwards separately examined, which led to his 
making a full confession." The examinations taken before the 
Magistrates were published in the newspapers, and Mr. Justice J. A. 
Park made the following observations upon the subject in his 
charge to the Grand Jury : — ^** I understand these depositions have 
appeared in the public press. The first fault is with the Magistrates 
in allowing any persons to enter into their private apartments 
for the purpose of taking notes of their proceeding's. There is a 
vast difference between the inquisitorial and the judicial power 
of the Magistrates. The statute law of the land has for 269 years 
required that inquiries and investigations should be conducted in 
a private manner. I appeal to the experience of every gentleman 
who hears me, and I know what my own experience as judge has 
taught me, whether the constant course is not to transmit the 
depositions to the Judge, taking care that the accused should not 
have an opportunity of seeing them. The prosecutor or his solicitor 
may have access to them, but not the party accused. For what 
will be the consequence if the latter has access to them? Why, 
that he will know eveiythincf which is to be produced in evidence 
against him, an advantage which it was never intended should be 
extended towards him." 

" The first alteration made in this state of things," says Stephen, 
"was effected in 1836 by the Prisoners' Counsel Act (6 & 7, Will. IV., 
c. 114, & 4), which provided thai all persons unaer trial should 
at their triac have a right to inspect all depositions taken against 
them. In 1849, by 11 & 12 Vict., c. 42, s. 27, it was provided that 
the accused should be entitled to a copy of the depositions. Pro- 
bably the establishment of a regular police force may have put 
the Magistrates in a new position in fact before the change was 
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embodied in the statute law. As a regular force was established, 
first in the towns and then in the country, by which charges of crime 
were investigated, however imperf ectlv, the Magistrates would natur- 
ally assume a more and more judicial position. The inquiry before 
the Magistrates is now essentially judicial. It may indeed admit of 
a doubt whether it is not too jvdiciaXy and whether it does not tend 
to become a separate trial. This tendency was certainly encouraged 
by the power given by 30 & 31 Vict., a 36, to the prisoner to «dl 
witnesses before the Magistrates, and to have them bound over to 
appear at the trial and to have their expenses allowed." — Steph. 
(>. L., i., 229. 

209. When the evidence referred to in section 208, 

paragraphs 1 and 2, has been taken, 

i^tiSS^'^'' ^"^ ^® ^^ examined the accused for 
the purpose of enabling him to explain 
any circumstances appearing in the evidence against him, 
such Magistrate shall, if he finds that there are not suffi- 
cient grounds for committing the accused person for trial, 
discharge him, unless it appears to the Magistrate that 
such person should be tried before himself or some other 
Magistrate, in which case he shall proceed accordingly. 

Nothing in this section shall be deemed to prevent a 
Magistrate from discharging the accused at any previous 
stage of the case, if, for reasons to be recorded by such 
Magistrate, he considers the charge to be groundless. 

In England, if a Justice refuses to commit for certain offences, and 
the prosecutor desires to prefer an indictment, the Justice must take 
the recognizance of the prosecutor to prosecute, wid proceed in the 
same way as if he had committed the person charged to be tried for 
such oflfence. The offences in question are perjury, subornation of 
perjury, conspiracy, obtaining money or property by false pretences, 
keeping a gambling house, keeping a disorderly house, wiy indecent 
assault, libel, and any offence under the Newspaper libel and Eegis- 
tration Act, 1881.— 22 & 23 Vict., c 17, s. 2. 

210. When, upon such evidence being taken, and such 
™^ ^ . ^ ^ examination (if any) being made, the 

friT^!^ ^^'" Magistrate finds that there are suffi- 

cient grounds for committing the 
accused for trial, he shall frame a charge under his hand, 
declaring with what offence the accused is charged. 

As soon as the charge has been framed, it shall be 

read and explained to the accused, 

«dSC?««S. »»d.* ««Py thereof shaJl. if he so 

toAocused. requires, be given to him free of 

cost. 
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211. The accased shall be required at once to give in, 

_ .^ ^ .^ ^ orally or in writing, a list of the per- 

def^c^'ortoT*"'"' sons (if any) whom he wishes to be 

summoned to give evidence on his 

trial. 

The Magistrate may, in his discretion, allow the accused 

Further list *^ S^^^ ^^ ^^^ further list of witnesses 

at a subsequent time ; and, where the 
accused is committed for trial before the High Court, 
nothing in this section shall be deemed to preclude the 
accused from giving, at any time before his trial, to the 
Clerk of the Crown a further list of the persons whom 
he wishes to be summoned to give evidence on such 
trial. 

212. The Magistrate may, in his 

f^^rjlt^i^l ^fS^'^Lu® discretion, summon and examine any 
to examine sucn wit- .. ' , . i. , • • y 

ureses. witness named m any list given in to 

him under section 211. 

The object of this section is to prevent the concoction of false 
defences aiter commitment. 

213. When the accused on being required to give in a 

^ , , .. . list under section 211 has declined to 
Order of commitment. , v t_ -i • • -i 

do so, or when ne has given in such 

list and the witnesses (if any) included therein whom the 

Magistrate desires to examine have been summoned and 

examined under section 212, the Magistrate may make an 

order committing the accused for trial by the High Court 

or the Court of Session (as the case may be), and (unless 

the Magistrate is a Presidency Magistrate) shall also record 

briefly the reasons for such commitment. 

214. If any person (not being an European British 
Person charged ont- subject) is accused before a Magistrate 

Bide Presidency-towns other than a Presidency Magistrate of 
jointly with European havig committed an offence conjointly 
British subject. ^j^j^ ^^ European British subject who 

is about to be committed for trial, or to be tried, before the 
High Court on a similar charge arising out of the same 
transaction, and the Magistrate finds that there are sufficient 
grounds for committing the accused for trial, he shall com- 
mit him for trial before the High Court, and not before the 
Court of Session. 
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216. A commitment once made under section 213 or sec- 
Quashing commit, tion 214 by a competent Magistrate 
ments under section 213 can be quashed by the High Court 
^^ 2^*' . only, and only on a point of law. 

See s. 682, ii%fra» 

216. When the accused has given in any list of witnesses 

under section 211 and has been corn- 
Summons to witnesses mitted for trial, the Magistmte shall 
c^Vcommit^. *^' summon such of the witnesses includ- 
ed in the list as have not appeared 
before himself, to appear before the Court to which the 
accused has been committed : 

Provided that where the accused has been committed to 
the High Court, the Magistrate may, in his discretion, leave 
such witnesses to be summoned by the Clerk of the Crown, 
and such witnesses may be summoned accordingly : 

Provided also that if the Magistrate think that any 
witness is included in the list for the 
Refusal to summon purpose of vexation or delay, or of 
nSfrStm^e?" defeating the ends of justice, the 
Magistrate may require the accused to 
satisfy him that there are reasonable grounds for believing 
that the evidence of such witness is material, and, if he is 
not so satisfied, may refuse to summon the witness (record- 
ing his reasons for such refusal), or may, before summoning 
him, require such sum to be deposited as such Magistrate 
thinks necssary to defray the expense of obtaining the 
attendance of the witness. 

217. Complainant and witnesses for the prosecution 
_^ , . , . and defence, whose attendance before 

andwitoe^^r *^« Court of Session or High Court 

is necessary, and who appear before 
the Magistrate, shall execute before him bonds binding 
themselves to be in attendance when called upon at the 
Court of Session or High Court, to prosecute or to give 
evidence, as the case may be. 

If any complainant or witness refuses to attend before 
the Court of Session or High Court, 

Detention in custody q^ to execute the bond above directed, 
In case of refusal to at- , •• nr • * . j i. • r • • 

tend or to execute bond. ^^^ Magistrate may detain him in 

custody until he executes such bond, or 

until his attendance at the Court of Session or High Court 
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is required, when the Magistrate shall send him in custody 
to the Court of Session or High Court, as the case may be. 

Qiuxre — May witnesses be required to execute bonds with sureties I 
In New York they may be so re<juired, if the Magistrate is satisfied, 
by proof on oath, that there is reason to believe that they will 
not otherwise appear and testify. — N. Y. C. P. C, 216. 

Article 218 is as follows : " When, however, it satisfactorily appears 
that the witness is unable to procure sureties, he may be forthwith 
conditionally examined, on behalf of the people, and must thereupon 
be discharged." Article 219 : " The last section does not apply to the 
prosecutor, or to an accomplice in the commission of the offence 
charged." In committing an old offender for a simple theft, I have 
once or twice had to detain for weeks a travelling pilgrim, who 
happened to be a witness. See s. 499, infra, which speaks of " any 
person." In Scotland, a witness who cannot give bail, may be kept 
in prison at the prosecutor's expense till the trial. — 2 Hume, 376. 

In India, the matter appears to be doubtful. S. 86, mproy refers only 
to accused persons. But in ss. 90, 91, the word "person" of course 
includes a witness. But this only proves that a witness, for whose 
arrest a warrant is issued, may be ordered to give sureties for ap- 
pearance before the Court issuing the warrant. The question is 
whether, when the witness has appeared, he can be ordered to give 
sureties for his appearance on a subsequent day to which the case 
is adjourned. From s. 217 it would appear not, as that section 
speaks of " bonds " only. See the Forms in Schedule V correlative 
to the various sections. Compare Forms 2, 3 with Form 26. See also 
Form 42, which refers to persons charged with offences. There is 
no form distinctly correlative to s. 217. 

218. When the accused is committed for trial, the 
Magistrate shall issue an order to such 
tot'^S* "''*" r^son as may be appointed by the 
Local Uovernment m this behalf, noti- 
fying the commitment, aud stating the offence in the same 
form as the charge, unless the Magistrate is satisfied that 
such person is already aware of the commitment and the 
form of the charge ; 

and shall send the charge, the record of the inquiry and 

Charge, &c., to be for- ^.ny weapon or other thing which is 

warded to High Court to be produced in evidence, to the 

or Court of Session. Qourt of Session or (where the com- 

mitment is made to the High Court) to the Clerk of the 

Crown or other officer appointed in this behalf by the 

High Court. 

When the commitment is made to the High Court, and 

any part of the record is not in 

Bn|li8h translation English, an English translation of 

tobeforwardedtoHigh ^^^^ ^^^ ^^^^^ ^ forwarded with the 

record. 
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219. The Magistrate may summon and examine supple- 
mentary witnesses after the commit- 
Bu^^^mentor ^^™"?^ ^^^^ ^""^ before the commencement 
n^^.™^^ ^ ^^ " of the trial, and bind them over in 
manner hereinbefore provided to ap- 
pear and give evidence. 
Such examination shall, if possible, be taken in the pres- 
ence of the accused, and, where the Magistrate is not a 
Presidency Magistrate, a copy of the evidence of such 
witnesses shall, if the accused so require, be given to him 
free of cost. 

See s. 548, infra. In France, an accused sent for trial before the 
Court of Assize is entitled to have, free of cost, one copy of the pro- 
c^-verbaux establishing the offence and of the written statements 
of the witnesses. His counsel may take copies of other parts of the 
record at their own expense. The Court of Cassation has ruled that 
the accused is not entitled to a copy of the proc^-verbaux establish- 
ing, not the imputed offence, but merely the guilt of the accused. — 
Cass., 25th June 1819 , 29th June 1865. 

In England, a witness cannot be objected to by the prisoner on the 
ground that no notice was given before the trial that such witness 
would be called. In Scotland, notice must have been given. 9 Greo. 
IV., c. 29, s. 11. Pat. Eng. and Scotch Law, p. 333. 

220. Until and during the trial, the Magistrate shall, 
^ ^ _ - , subject to the provisions of this Code 

peSto??r«l '^'"'^ regarding the taking of baU, commit 
the accused, by warrant, to custody. 



CHAPTER XIX. 

OF THE CHARGE. 

Form of Charges. 
_ , . ^ ^ 221. Every charge under this Code 

oSencV^'' s^all state the offence with which the 

accused is charged. 

If the law which creates the offence 

Specific name of gives it any specific name, the offence 

•ffence Bufficient de- ° u j 'u j • xi_ i i 

Boription. ^^7 be described m the charge by 

that name only. 

If the law which creates the offence does not give it any 

specific name, so much of the defini- 

How stated where tion of the offence must be stated as to 
offence haa no specific gj^^ ^j^^ ^^^^^^ ^^^j^^ ^^ ^^^ ^^^^^. 

with which he is charged. 
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The law and section of the law against which the offence 
is said to have been committed shall be mentioned in the 
charge. 
The fact that the charge is made is equivalent to a state- 
What implied in ment that every legal condition re- 
charge, quired by law to constitute the offence 
charged was fulfilled in the particular case. 

In the Presidency-towns the charge shall be written in 

English ; elsewhere it shall be written 

Language of charge, either in English or in the language 

of the Court. 

If the accused has been previously convicted of any 

offence, and it is intended to prove 

^UntZ seTouf "" 8«ch previous conviction for the Dur- 

pose of affecting the pumshment which 

the Court is competent to award, the fact, date, and place 

of the previous conviction shall be stated in the charge. 

If such statement is omitted, the Court may add it at any 

time before sentence is passed. 

Ilhistrations, 

(a.) A is charged with the murder of B. This is equivalent to a 
statement that A's act f eU within the definition of murder given in 
sections 299 and 800 of the Indian Penal Code ; that it did not faU 
within any of the general exceptions of the same Oode ; and that it did 
not fall within any of the five exceptions to section 300, or that, if it did 
fall within Exception 1, one or other of the three provisos to that excep- 
tion applied to it. 

(fr.) A is charged under section 326 of the Indian Penal Oode with 
voluntarily causing grievous hurt to B by means of an instrument for 
shooting. This is equivalent to a statement that the case was not pro- 
vided for by section 335 of the Indian Penal Oode, and that the general 
exceptions did not apply to it. 

(c) A is accused of murder, cheating, theft, extortion, adultery or 
criminal intimidation, or using a false property-mark. The charge may 
state that A committed murder, or cheating, or theft, or extortion or 
adultery or criminal intimidation, or that he used a false property-mark, 
without reference to the definitions of those crimes contained in the 
Indian Penal Code ; but the sections under which the offence is punish- 
able must, in each instance, be referred to in the charge. 

(d.) A is charged under section 184 of the Indian Penal Code with 
intentionally obstructing a sale of property offered for sale by the lawful 
authority of a public servant. The charge should be in those words. 

In Scotland a repute that an accused is a common thief, that is, 
gets his livelihood or supplements it by thieving, is an aggravation of 
theft— Hume i, 92 ; Alison i, 296. See s. 75, P. C. 

222. The charge shall contain such particulars as to 

Particulars as to the time and place of the alleged 

time, place, and person, offence, and the person (if any) against 
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whom, or the thing (if any) in respect of which, it was 
committed, as are reasonably sufficient to give the accused 
notice of the matter with which he is charged. 

223. When the nature of the case is such that the 
When manner of particulars mentioned in sections 221 
committing offence and 222 do not give the accused suffi- 
must be stated. ^ient notice of the matter with which 

he is charged, the charge shall also contain such particluars 
of the manner in which the alleged offence was committed 
as will be sufficient for that purpose. 

Illustrations, 

(a,) A is accused of the theft of a certain article at a certain time and 
place. The charge need not set out the manner in which the theft was 
effected. 

(&.) A is accused of cheating B at a given time and place. The charge 
must set out the manner in which A cheated B. 

(c.') A is accused of giving false evidence at a given time and place, 
The charge must set out that portion of the evidence given by A, which 
is aUeged to be false. 

(d.) A is accused of obstructing B, a public servant, in the discharge 
of his public functions at a given time and place. The charge must set 
out the manner in which A obstructed B in the discharge of his func- 
tions. 

(^.) A is accused of the murder of B at a given time and place. The 
charge need not state the manner in which A murdered B. 

(/.) A is accused of disobeying a direction of the law with intent to 
save B from punishment. The charge must set out the disobedience 
charged and the law infringed. 

" When words are the gist of an offence, they must be specified in 
the indictment." — Steph. Dig., C. P. C, 249. For instance, the words 
should be set out in a charge under s. 294 of the Penal Code. 

224. In every charge words used in describing an 
Words in charge ^^^^<^^ shall be deemed to have been 

taken in senses of law Used in the sense attached to them 
under which offence is respectively by the law under which 
punishable. ^^^y^ ^g.^^^^^ j^ punishable. 

225. No error in stating either the offence or the parti- 

vf^^t- ^f «,^^»a culars required to be stated in the 

Effect of errors. , ^, •.....* 

charge, and no omission to state the 

offence or those particulars, shall be regarded at any stage 

of the case as material, unless the accused was misled by 

such error or omission. 

Ilhistrations, 

(a.) A is charged under section 242 of the Indian Penal Code, with 
'' having been in possession of counterfeit coin, having known at the 
time when he became possessed thereof that such coin was counterfeit/' 
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the word " fraudulently " being omitted in the charge. Unless it appears 
that A was in fact misled by this omission, the error shall not be regarded 
as material. 

(d.) A is charged with cheating B, and the manner in which he cheated 
B is not set out in the charge, or is set out incorrectly. A defends him- 
self, calls witnesses and gives his own account of the transaction. The 
Court may infer from this that the omission to set out the manner of 
the cheating is not material. 

(c) A is charged with cheating B, and the manner in which he cheated 
B is not set out in the charge, ^ere were many transactions between 
A and B, and A had no means of knowing to which of them the charge 
referred, and offered no defence. The Court may infer from such facts 
that the omission to set out the manner of the cheating was, In this case, 
a material error. 

(d,) A is charged with the murder of Ehoda Baksh on the 21st Janu- 
ary 1882. In fact, the murdered person^s name was Haidar Baksh, and 
the date of the murder was the 20th January 1882. A was never charged 
with any murder but one, and had heard the inquiry before the Magis- 
trate, which referred exclusively to the case of Haidar Baksh. The 
Court may infer from these facts that A was not misled, and that the 
error in the charge was immaterial. 

(e.) A was charged with murdering Haidar Baksh on the 20th January 
1882, and Khoda Baksh (who tried to arrest him for that murder) on the 
21st January 1882. When charged for the murder of Haidar Baksh, he 
was tried for the murder of Khoda Baksh. The witnesses present in his 
defence were witnesses in the case of Haidar Baksh. The Court may 
infer from this that A was misled, and that the error was material. 

See ss. 535, 537. 

226. When any person is committed for trial without 
Procedure on com- » charge, or with an imperfect or erro- 

mitment without neous charge, the Court, or, in the 
charge or with imper- case of a High Court, the Clerk of 
feet charge. ^^le Crown, may frame a charge or 

add to or otherwise alter the charge, as the case may be, 
having regard to the rules contained in this Code as to the 
form of charges. 

227. Any Court may alter any charge at any time 
Court may alter before judgment is pronounced, or, in 

charge. the case of trials before the Court of 

Session or High Court, before the verdict of the jury is 
returned or the opinions of the assessors are expressed. 

Every such alteration shall be read and explained to the 
accused. 

228. If the charge framed or alteration made under 
When trial may pro- section 226 or section 227 is such that 

ceed immediately after proceeding immediately with the trial 
alteration. ig ^ot likely, in the opinion of the 

Court, to prejudice the accused in his defence or the prose- 
cutor in the conduct of the case, the Court may in its dis- 
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cretion, after such charge or alteration has been framed or 
made, proceed with the trial as if the new or altered charge 
had been the original charge. 



If the new or altered charge is such that proceed- 
When new trial may ]^g immediately with the trial is likely, 
be directed, or trial in the opinion of the Court, to pre- 
Buspended. judice the accused or the prosecutor 

as aforesaid, the Court may either direct a new trial or 
adjourn the trial for such period as may be necessary. 

230. If the offence stated in the new or altered charge 

Stay of proceedings ^^ ^".^ ^^^ ^^f. Prpsecution of which 
if prosecution of offence previous sanction IS necessary, the case 
in altered charge re- shall not be proceeded with until such 
quire previous sanction, sanction is obtained, unless sanction 
has been already obtained for a prosecution on the same 
facts as those on which the new or altered charge is 
founded. 

231. Whenever a charge is altered by the Court after 
Recall of witnesses the commencement of the trial, the 

when charge altered. prosecutor and the accused shall be 
allowed to recall or resummon, and examine, with refer- 
ence to such alteration, any witness who may have been 
examined. 

232. If any Appellate Court, or the High Court in the 
Effect of material exercise of its powers of revision or 

error. ^ of its powers under Chapter XXVII, 

is of opinion that any person convicted of an offence was 
misled in his defence by the absence of a charge or by an 
error in the charge, it shall direct a new trial to be had 
upon a charge framed in whatever manner it thinks fit. 

If the Court is of opinion that the facts of the case are 
such that no valid charge could be preferred against the 
accused in respect of the facts proved, it shall quash the 
conviction. 

Illustration, 

A is convicted of an offence under section 196 of the Indian Penal 
Code, upon a charge which omits to state that he knew the evidence 
which he corruptly used or attempted to use as true or genuine was false 
or fabricated. If the Court thinks it probable that A had such know- 
ledge, and that he was misled in his defence by the omission from the 
charge of the statement that he had it, it shall direct a new trial upon 
an amended charge : but if it appears probable from the proceedings 
that A had no such knowledge, it shall quash the conviction. 



Digiti 



zed by Google 



CHAP. XIX.] JOINDER OF CHARGES. 125 

Joinder of Charges. 

233. For every distinct offence of which any person is 
Separate charges for accused there shall be a separate 

distinct offences. charge, and every such charge shall 

be tried separately, except in the cases mentioned in sec- 
tions 234, 235, 236, and 249. 

Ill'ust7*ation, 

A is accused of a theft on one occasion, and of causing grievous hurt 
on another occasion. A must be separately charged and separately tried 
for the theft and the causing grievous hurt. 

An indictment for perjury contained two counts, charging perjury 
to have been committed by the defendant on two different'occasions, 
one in the progress of a trial, the other in an affidavit in Chancery. 
Both acts of perjury had the same object in view : Reldf that 
though the offences were in this wav distinct, they might both be in- 
cluded in the same indictment, and that a general finding of guilty 
on the charges contained in both counts was good. — Castro v. Eeg,. 
6 App. Cas., 229. 

234. When a person is accused of more offences than 
Three offences of same one of the same kind, committed 

kind within year may within the Space of twelve months 
be charged together. from the first to the last of such 
offences, he may be charged with, and tried at one trial for, 
any number of them not exceeding three. 

Offences are of the same kind when they are punishable 
with the same amount of punishment under the same sec- 
tion of the Indian Penal Code, or of any special or local law. 

24 & 25 Vict., c. 96, s. 71, enacts that, in an indictment for any 
embezzlement or for fraudulent application or disposition, it is lawful 
to charge the offender with any number of distinct acts of embezzle- 
ment or fraudulent application or disposition, not exceeding three, 
committed against Her Majesty or against the same master or em- 
ployer within the space of six months from the first to the last of 
such acts. 

235. I. — If, in one series of acts so connected together 

as to form the same transaction, more 

thL~;Ieoflen^. """" ^^^^^^ ^^^"^ «"« ««« committed by 
the same person, he may be charged 
with and tried at one trial for every such offence. 

II. — If the acts alleged constitute an offence falling 

within two or more separate defini- 

^uJ.*;r?fnTfin^H!!nf tions of any law in force for the time 

within two definitions. , . i *' i • i /r j /* j 

being by which offences are denned 
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or punished, the person accused of fehem may be charged 
with and tried at one trial for each of such offences. 

III. — If several acts, of which one or more than one 
ITI.-Acts constitut- would by itself or themselves con- 
in f? one offence, bnt con- stitute an otfence, constitute when corn- 
ed I" d^er'^nrffen^^^ ^^"®^ ^ different offence, the person 
ence. accused of them may be charged with 
and tried at one trial for the offence constituted by such 
acts when combined, or for any offence constituted by any 
one or more of such acts. 

Nothing contained in this section shall affect the Indian 
Penal Code, section 71. 

Illustrations. 
to paragraph I — 

(a.) A rescues B, a person in lawful custody, and in so doing canses 
grievous hurt to C, a constable in whose custody B was. A may be 
charged with, and tried for, offences under sections 225 and 333 of the 
Indian Penal Code. 

(&.) A commits house-breaking by day with intent to commit adultery, 
and commits, in the house so entered, adultery with B's wife. A may be 
separately charged with, and convicted of, offences under sections 454 
and 497 of the Indian Penal Code. 

(c.) A entices B, the wife of C, away from 0, with intent to commit 
adultery with B, and then commits adultery with her. A may be 
separately charged with, and convicted of, offences under sections 498 
and 497 of the Indian Penal Cole. 

(d, ) A has in his possession several seals knowing them to be counter- 
feit, and intending to use them for the purpose of committing several 
forgeries punishable under section 466 of the Indian Penal Code. A may 
be separately charged with, and convicted of, the possession of each 
seal under section 473 of the Indian Penal Code. 

(e,) With intent to cause injury to B, A iostitutes a criminal proceed- 
ing against him, knowing that there is no just or lawful ground for 
such proceeding ; and also falsely accuses B of having committed an 
offence knowing that there is no just or lawful ground for such charge. 
A may be separately charged with, and convicted of, two offences under 
section 211 of the Indian Penal Code. 

(/.) A, with intent to cause injury to B, falsely accuses him of having 
committed an offence, knowing that there is no just or lawful ground 
for such charge. On the trial, A gives false evidence against B, intend- 
ing thereby to cause B to be convicted of a capital offence. A may be 
separately charged with, and convicted of, offences under sections 211 
and 194 of the Indian Penal Code. 

(g.) A, with six others, commits the offences of rioting, grievous hurt, 
and assaulting a public servant endeavouring, in the discharge of his 
duty as such, to suppress the riot. A may be separately charged with, 
and convicted of, offences under sections 147, 325, and 152 of Indian 
Penal Code. 

{h.) A threatens B, C, and D at the same time with injury to their 
persons with intent to cause alarm to them. A may be separately 
charged with, and convicted of, each of the three offences under sec- 
tion 506 of the Indian Penal Code. 
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The separate charges referred to in Illustrations (a) to (A) respec- 
tively may be tried at the same time, 
to paragraph II — 

(i.) A wrongfully strikes B with a cane. A may be separately charged 
with, and convicted of, offences under sections 363 and 328 of the 
Indian Penal Code. 

U') Several stolen sacks of corn are made over to A and B, who 
know they are stolen property, for the purpose of concealing them. A 
and B thereupon voluntarily assist each other to conceal the sacks at the 
bottom of a grain-pit. A and B may be separately charged with, and 
convicted of, offences under sectious 411 anc^414 of the Indian Penal Code. 

(k.) A exposes her child with the knowledge that she is thereby 
likely to cause its death. The child dies in consequence of such expo- 
sure. A may be separately charged with, and convicted of, offences 
under sections 3 17 and 304 of the Indian Penal Code. 

(I.) A dishonestly uses a forged document as genuine evidence, in 
order to convict B, a public servant, of an offence under section 167 of the 
Indian Penal Code. A may be separately charged with, and convicted 
of, offences under sections 471 (read with 466) and 196 of the same Code, 
to paragraph III — 

{m.) A commits robbery on B, and, in doing so, voluntarily causes 
hurt to him. A may be separately charged with, and convicted of, 
offences under sections 323, 392 and 394 of the Indian Penal Code. 

"One series of acts so connected together as to form the same 
transaction." In France, offences are said to be connected, not only 
when they are committed at the same time by several persons in 
unison, but when they are committed by different persons, even at 
different times and places, but in pursuance of a former concert, or 
when the offenders have committed certain offences to procure the 
means of committing others, to facilitate them, to complete their 
perpetration, or to escape detection. — Fr. C. P. C., 227. Under this 
section the Court of Cassation has ruled that the acts should be 
connected together by a relation of cause and effect, — Cass., 16th 
July 1874. 

236. If a single act or series of acts is of such a nature 
Where it is doubtful ^^^^ ^^ IS doubtful which of several 
what offence has been offences the facts which can be proved 
committed. ^m constitute, the accused may be 

charged with having committed all or any of such offences, 
and any number of such charges may be tried at once ; or 
he may be charged in the alternative with having commit- 
ted some one of the said offences. 

Illustration. 

A is accused of an act which may amount to theft, or receiving stolen 
property, or criminal breach of trust or cheatiug. He may be charged 
with theft, receiving stolen property, criminal breach of trust and 
cheating, or he may be charged with having committed theft, or receiv- 
ing stolen property, or criminal breach of trust or cheating. 

A person may be convicted of giving false evidence on an alternative 
charge. See s. 554 and Form 28 in Sched. Y. See 13 B. L. R., 324 and 
I. L. R., 10 Calc, 937 ; also 4 Mad. H. C, 51 ; 1 Mad. H. C, 38 ; I. L. R., 
7 AU., 44 ; 8 W. R., Cr., 79. 
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237. If, in the case mentioned in section 236, the 
When a person is accused is charged with one offence, 

charged with one of- and it appears in evidence that he 
fence, he can be con- committed a different offencefor which 
victedof another. ^^ ^.^^^ j^^^^ ^^^^ charged under 

the provisions of that section, he may be convicted of the 
offence, which he is shown to have committed, although he 
was not charged with it. 

Illustration, 

A is charged with theft. It appears that he committed the offence of 
criminal breach of trust, or that of receiving stolen goods. He may be 
convicted of criminal breach of trnst, or of receiving stolen goods (as 
the case may be), though he was not charged with such offence. 

238. When a person is charged with an offence con- 
When offence proved sisting of several particulars, a com- 

inclnded in offence bination of some only of which con- 
charged, stitues a complete minor offence, and 
such combination is proved, but the remaining particulars 
are not proved, he may be convicted of the minor offence 
though he was not charged with it. 

When a person is charged with an offence, and facts are 
proved which reduce it to a minor offence, he may be con- 
victed of the minor offence, although he is not charged 
with it. 

Nothing in this section shall be deemed to authorize a 
conviction of any offence referred to in section 198 or 
section 199 when no complaint has been made as required 
by that section. 

Illiistrations, 

(a.) A is charged under section 407 of the Penal Code with criminal 
breach of trust in respect of property entrusted to him as a carrier. It 
appears that he did commit criminal breach of trust under section 40ft 
in respect of the property, but that it was not entrusted to him as a 
carrier. He may be convicted of criminal breach of trust under sec- 
tion 406. 

(&.) A is charged under section 325 of the Penal Code with causing 
grievons hurt. He proves that he acted on grave and sudden provoca- 
tion. He may be convicted under section 335 of that Code. 

239. When more persons than one are accused of the 
What persons may be same offence, or of different offences 

charged jointly. committed in the same transaction, or 

when one person is accused of committing any offence, and 
another of abetment of, or attempt to commit, such offence, 
they may be charged and tried together or separately, as 
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the Court thinks fit ; and the provisions contained in the 
former part of this chapter shall apply to all such charges. 

Illustrations, 

(a.) A and B are accused of the same murder. A and B may be 
charged and tried together for the murder. 

(d.) A and B are accused of a robbery, in the course of which A com- 
mits a murder with which B has nothing to do. A and B may be tried 
together on a charge, charging both of them with the robbery, and A 
alone with the murder. 

((T.) A and B are both charged with a theft, and B is charged with 
two other thefts committed by him in the course of the same transao* 
iion. A and B may be both tried together on a charge, charging both 
with the one theft, and B alone with the two other thefts. 

On an indictment of three persons jointly for publishing blasphe- 
mous libels in certain numbers of a newspaper, two of them, wnose 
names were on it as Editor and Publisher, having already been con- 
victed on a charge of publishing similar libels in another number of 
the paper : Rekly that the third, whose case was that he was not 
connected with the paper at all, had a right to be, on his application, 
tried separately, as his trial with the others might possibly prejudice 
him in nis defence, especially as he desired to call tnem as witnesses, 
while it did not appear that his separate trial could at all embarrass 
the case for the prosecution, as the prosecutor would be entitled to 
give any evidence in his power to fix the defendant with a Joint liability 
For the acts of the others^ — Reg, v. Bradlaughy 15 Cox, C C.„ 217. 

Heldy in Canada, that two persons accused of the same oflfence, but 
in two separate indictments, are competent as witnesses in favour of 
the Crown, and against one another, or the one for the other — Reg, 
V. Tellier, 1 E. I., 506. 

Heldy in Penang, that two or more prisoners may be charged jointly 
for fabricating fake evidence, or filing a false account, or making a 
false claim, or using evidence known to be false. Kyshe, S. S. 
Bep., iii, 115. In India persons may be tried jointly for giving false 
evidence, but the charges against each must be separate — 7 W. E., Cr., 
50 ; 9 W. R, Cr., 66 ; 7 B. L. E., A. Cr., 66. 

240. When more charges than one are made against 
Withdrawal of re- ^^® same person, and when a convic- 
inaining charges on tion has been had on one or more of 
conviction on one of them, the complainant, or the officer 
fievera c arges. conducting the prosecution, may, with 

the consent of the Court, withdraw the remaining charge 
or charges, or the Court of its own accord may stay the 
inquiry into, or trial of such charge or charges. Such 
withdrawal shall have the effect of an acquittal on such 
charge or charges, unless the conviction be set aside iu 
which case the said Court (subject to the order of the 
Court setting aside the conviction) may proceed with the 
inquiry into or trial of the charge or charges so withdrawn. 
See s. 494, infra, 

P., C. C. L. 9 
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CHAPTER XX. 

OP THE TRIAL OP SUMMONS-OASES BY MAGISTRATES. 

241. The following procedure shall 
I^^^^ *"" '''^' ^® observed by Magistrates in the 
trial of summons-cases. 



mons-cases. 



In France, the lowest Courts are the tribunals of simple police, which 
deal with simple police contraventions punishable wiUi 15 francs 
fine or 5 days' imprisonment. Twenty-hours must intervene between 
service of citation and hearing. Before the day of hearing the juffe 
de paix can estimate the damage and perform other acts requiring 
expedition. It is worthy <rf note that if the person summoned does 
not appear, he is judged oy d^ault. He may appear in person or by 
special a^ent. Judgment is to be pronounced at the same hearing or 
on the following cmy. Contraventions are proved by the procte- 
verbaux or witnesses or both. Neither party can \xmg evidence to 
disprove the contents of the {woc^-verbaux, except with the per- 
mission of the Court. Near relatives of the accused are not admissible 
as witnesses, but if no objection has been raised, their examination 
does not vitiate the proceedings. The Court can only acquit if it 
finds that the contravention is not proved. If it convicts, it must 
inflict some punishment. — Cass., 27tn Feb. 1806, et passim. Judg- 
ment must be signed within 24 hours after deliv^y. — Fr. C. P. C., 
145—164. 

242. When the accused appears or is brought before 

the Magistrate, the particulars of the 
tion'^to^e tteted!^*^ offence of which he is accused shaU 

be stated to him» and he shall be 
asked if he has any cause to show why he should not be 
convicted ; but it shall not be necessary to frame a formal 
charge. 

In England, in summary proceedings before Justices^ if the defend* 
ant has been duly served with the summons^ and fails to appear^ 
the Justices are entitled to hear the case in his absence, and to adjur 
dicate therein in the same w»)r, as if he had am)eared. — 11 and 12 
Vict., c. 43, s. 2. See notes under s. 353^ infra. Some such provisicm 
is necessary in India for petty cases. 

243. If the accused admits that he has committed the 
Conviction on admia- offence of which he is accused, his 

Bion of truth of aocnsa- admission shall be recorded as nearly 
^^^\ as possible in the words used by him ; 

and if he shows no sufficient cause why he should not bo 
convicted, the Magistrate shall convict him accordingly. 
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244. If the accused does not make such admission, 

the Magistrate shall proceed to hear 
«iS*:^ront mad"*! the complaiaant (if any), and take aU 

such evidence as may be produced in 
support of the prosecution, and also to hear the accused and 
take all such evidence as he produces in his defence. 

The Magistrate may, if he thinks fit, on the application 
of the complainant or accused, issue process to compel 
the attendance of any witness or the production of any 
document or other thing. 

The Magistrate may before summoning any witness on 
such application, require that his reasonable expenses, 
incurred in attending for the purposes of the trial, be 
deposited in Court. 

245. If the Magistrate upon taking the evidence refer- 

red to in section 244 and such further 

Acquittal. evidence (if any) as he may, of his 

own motion, cause to be produced, and (if he thinks fit) 

examining the accused, finds the accused not guilty, he 

shall record an order of acquittal. 

If he finds the accused guilty, he shall pass sentence 

Sentence. upon him according to law. 

In France, where the civil party appears in criminal cases, the 
Court may order the accused to pay compensation, even though 
acquitted, if such order is otherwise consistent with the absence of 
criminal guilt.— Cass^ 23rd Feb. 1865 ; 7th Nov. 1864. 

246. A Magistrate may, under section 243 or section 
Finding not limited 245, convict the accused of any ofience 

by complaint or sum- triable under this chapter which from 
°^^°** the facts admitted or proved he ap- 

pears to have committed, whatever may be the nature of the 
complaint or summons. 

247. If the summons has been issued on complaint and 

upon the day appointed for the ap- 
eom^Q^&nt.^^^^^ ^ pearance of the accused or any day 

subsequent thereto to which the hear- 
ing may be adjourned, the complainant does not appear, the 
Magistrate shall, notwithstanding anything hereinbefore 
contained, acquit the accused, unless for some reason he 
thinks proper to adjourn the hearing of the caae to some 
other day. 
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248. If a complainant, at any time before a final order 

is passed in any case under this chap- 
vS^^^^ ^^ ^"^' ^^' satisfies the Magistrate that there 

are sufficient grounds for permitting 
him to withdraw his complaint, the Magistrate may permit 
him to withdraw the same, aud shall thereupon acquit the 
accused. 

249. In any case instituted otherwise than upon com- 
Power to stop pro- plaint, a Presidency Magistrate, a 

ceedings when no com- Magistrate of the first class, or, with 
plamant. ^j^^ previous sanction of the District 

Magistrate, any other Magistrate, may, for reasons to be 
recorded by him, stop the proceedings at any stage without 
pronouncing any judgment either of acquittal or conviction, 
and may thereupon release the accused. 

250. If in any case instituted upon complaint, a Magis- 
. trate acquits the accused under section 

tio^I^m^latoL""^ 245 or section 247, and is of opinion 
that the complaint was frivolous or 
vexatious, he may, in his discretion, by his order of 
acquittal, direct the complainant to pay to the accused, 
or to each of the accused where there are more than one, 
such compensation, not exceeding fifty rupees, as the 
Magistrate thinks fit. 

The sum so awarded shall be recoverable as if it were 

r. J, ^ fine: Provided that, if it cannot 

ga^^^'^ '''°^'" be realized, the imprisonment to be 

awarded shall be simple, and for such 

term, not exceeding thirty days^ as the Magistrate directs. 

At the time of awarding compensation in any subse- 
quent civil suit relating to the sanae matter, the Court 
shall take into account any sum paid or recovered as com- 
pensation under this section. 

In India there appeal's to be nothing to prevent a person from 
going first to a Civil Court and then to a Criminal, or vice versd. 
A complainant in a case of assault, who has been made to pay com- 
pensation to the accused under this section, may apparently go to a 
Civil Court and institute a suit for the very same assault. This 
appears very anomalous, and such double jurisdiction is very pernicious. 
The Criminal Court might find that the accused had not exceeded 
his right of private defence, and the Civil Court might find he had 
done so, or vice versa. The rule in France, as laid down by the Court 
of Cassation, appears to be an excellent one ; "The acquittal pro- 
nounced in a Criminal Coiu-t is only an obstacle to a civil action it 
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the Criminal Judge has clearly negatived the fact which is the com- 
mon basis of either action and the civil claim is absolutely irreconcil- 
able with the findings and decision of the Criminal Judge. — Cass., 
20th April 1863. As regards the procedure in Italy, see notes under 
s. 204. 

In England, if Justices dismiss a case of assault or battery on the 
merits (finding offence not proved, or assault justified, or so trifling 
as not to merit any punishment), they have to make out a certificate 
of such dismissal, and give it to the party accused. The certificate 
or the conviction (in case of conviction) shall be a bar to any other 
proceedings, civil or criminal, for the same cause. (24 and 25 Vict., 
c. 100, s. 45.) In a reported case (^Masper arid wife v. Browriy Law 
Rep., 1 C. P. Div., 97) defendant assaulted the female plaintiff and 
was fined : Heldf that an action in respect of the consequential 
damage to the husband by reason of the assault was barred by this 
section. In Qiteen v. Morris (Law Rep., 1 C. C. R., 90), a conviction 
for assault by Justices in petty sessions was held not to be a bar to an 
indictment for man-slaughter of the person assaulted. This, of 
course, is obvious. The man-slaughter is not " the same cause " as 
the assault. — See s. 403, ill. (c), infra. 

The power of giving compensation to accused persons ought to be 
extended to warrant cases as well. See s. 552, which applies to Presi- 
dency-towns only. In Germany, when any proceedings, even of an 
extra-judicial nature {i. e., a police inquirv, or the preparatory proce- 
dure directed by the public minister prior to the introduction of the 
public accusation) have been taken on a false or a grossly careless 
charge, the Court which tries the case (or to which the case would 
have come for trial), may direct the accuser to pay any costs incurred 
by Gk)vemment or the person charged. — Germ. C. P. C, 501. Similarly 
when any charge, which requires private sanction, is withdrawn. — 
Id., 502. 



CHAPTER XXI. 

OF THE TRIAL OF WARRANT- CASES BY MAGISTRATES. 

_ _ . 251. The following procedure shall 

,J^.^^;^ '^ ^*'- be observed by Magistrates in the 
trial of warrant-cases. 

In France, the civil tribunals of first instance, are also vested, 
under the title of correctional tribunals, with power to try all delicts 
punishable with more than five days' imprisonment and fifteen francs 
fine. They are composed of three Judges ; and the Juge d! Instruction 
may sit as one, &oen though he has prepared the case. — Cass., 30th 
Oct. 1812, C. P. C, 179, 180. Three days at least must elapse be- 
tween the summons and the judgment. If the accused does not ap- 
pear, he is judged by default ; but such condemnation is withdrawn, 
if he appears within five days after the intimation to him of the 
judgment by default. If the Court finds the act to be a crime, it 
sends the accused to the competent Juge d} Instruction with a view 
to his being tried by the Court of Assize. If it convicts, it pro- 
nounces sentences and also awards civil damages. — Ib.y 184, seqq. 
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262. Wlien the accused appears or is brought before a 

_ . _ ^ Magistrate, such Magistrate shall pro- 

^^Eyidenoeforproeeon. ©eed to hear the complainant (if any) 

and take all such evidence as may be 

produced in support of the prosecution. 

The Magistrate shall ascertain, from the complainant or 
otherwise, the names of any persons likely te be ac- 
quainte'd with tlie facts of the case and te be able te give 
evidence for the prosecution, and shall summon to give evi- 
dence before himself such of them as he thinks necessary. 

*' When the accnsed appears. " In Italy, if an accused legally cited 
does not appear, he is ludffed by default, and the judgment is com- 
municated to him with the least possible delay. The accused is 
allowed ten days to apply to have the case re-opened, but he has to 
pay the costs. If he does not apply, the sentence ia executed. — Ital. 
C. P. C, 347, 388, 390. See notes under s. 353, infra. 

"When the accused appears." It is a keenly debated question 
among criminalists whether the judgment by default or contumacy 
should be allowed. French, Belgian, and Italian legislators have 
answered the question in the affirmative ; but the German Code 
follows the Austrian Code, and does not generally permit it. There 
are, however, some exceptions. A trial can take plsuce in the absence 
of the accused, when he is prosecuted for desertion from military 
service, or when the offence is pimishable with fine only, with simple 
imprisonment not exceeding six weeks, or with confiscation ; but the 
accused must be warned in the summons that the trial can take place 
in his absence. — Germ. C. P. C, 231. Again, if the accused has 
appeared and been examined, and afterwards absconds, the trial can 
be concluded in his absence, if the Court does not consider his presence 
necessary, no matter what the offence may be. — Id., 230. See under 
s. 205. 

In Germany the following persons can refuse to give evidence : the 
fiaivcd or fiancee, the wife or husband (even after dissolution of 
marriage) and those connected with accused in a direct line by blood, 
marriage, or adoption, those related by blood in a collateral line, up to 
the third degree, or by marriage, up to the second degree. If there 
are several accused persons, and a witness is related as above to any 
one of them, he can refuse his testimony against the others, if by 
testifying he might implicate the accused against whom he is not 
bound to testify.— Germ. C. P. C, 51 ; Aust. C. P. C, 152. The 
following persons also may refuse their testimony : priests, quoad 
communications made to them in their spiritual capacity ; defenders 
and advocates of the accused and doctors, qiLoad commimications 
made to them as such. — Germ. C. P. C, 52. The benefit of this sec- 
tion does not extend to notaries, apothecaries, or midwives. Doctors 
and counsel cannot reveal such commimications, unless permitted by 
those who confided in them. As regards priests, the Austrian law 
goes farther than the German, and forbids the Courts to receive their 
testimony regarding facts revealed to them in confession or under 
the seal of professional secrecy.— Aust. C. P. C, 161 (1). 
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253. If upon taking all the evidence referred to in 
Dischargeof .ocused. section 252. and making such exami^- 

ation (if any) of the accused as the 
Magistrate thinks necessaiy, he finds that no case against 
the accused has been made out which, if unrebutted, would 
warrant his conviction, the Magistrate shall discharge him. 
Nothing in this section shall be deemed to prevent a 
Magistrate from discharging the accused at any previous 
stage of the case if, for reasons to be recorded by such 
Magistrate, he considers the charge to be groundless. 

*' If he finds that no case against the accused has been made out, 
which, if unrebutted, would warrant his conviction. ^ In Italjr, when 
in a criminal case pleas of civil right are put forward concerning pro- 
perty and other real rights, the existence of which would negative 
the criminality of the act, the Judge, if he finds some ground for 
such pleas, mav suspend the trial, and send the case to a competent 
Judge to decide on the merits of the said pleas, at the same time fixing 
a certain period for the accused to obtain such a decision. — ItaL 
C. P. C, 33. 

254. If, when such evidence and examination have 
Charge to be framed l>66n taken and made, the Magistrate 

when offence appears is of opinion that there is ground for 
P'^^^' presuming that the accused has com- 

mitted an offence triable under this chapter, which such 
Magistrate is competent to try, and which, in his opinion 
could be adequately punished by him, he shall frame in 
writing a charge against the accused. 

255. The charge shall then be read and explained to 

the accused, and he shall be asked 
Plea* whether he is guilty or has any de- 

fence to make. 
If the accused pleads guilty, the Magistrate shall record 
the plea, and may, in his discretion, convict him thereon. 

Can an accused withdraw a plea of guilty deliberately made ? For 
instance, an accused may ^le&d guilty, the Magistrate mav put off 
the case till next day for judgment, and meanwhile the friends of 
the accused may engage a pleader, who advises him (accused) to 
plead not guilty. It was ruled in Mississippi that a prisoner can- 
not be allowed to withdraw his plea of guilty on the ground that it 
was made in the belief that he would receive a similar punishment 
to one previously administered him for a similar offence, but had 
since heard that it would be more severe. — 60 Miss., 86. 

The confession of a prisoner before a Magistrate is a sufficient 
ground to warrant a conviction, although there is nopositive proof 
alin/nde that the offence was QomnnttQd,^Bex v. Wnite^ B. & E. 
C. C, 608. 
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266. If the accused refuses to plead or does not plead. 
Defence ^^ claims to be tried, he shall be called 

upon to enter upon his defence and 
to produce his evidence, and shall, at any time while he is 
making his defence, be allowed to recall and cross-examine 
any witness for the prosecution present in the Court or its 
precincts. 

If the accused puts in any written statement^ the Magis^ 
irate shall file it with the record. 

Hddy in Pennsylvania, that, after defendant's evidence upon a 
criminal trial was nearly closed, the state might introduce testunony 
in rebuttal.— 13 Phila. (Pa.), 442. 

Heldy in South Carolina, that upon an indictment against three 
persons, containing two counts, first for riot, and second. for rescue, 
that the Judge might require one counsel to conduct the cross-exami- 
nation for all the defendants alone. — 16 S. C, 486. 

In trials before a Magistrate a pleader has no absolute right ta 
make a speech or to argue the case ; but he has this right in sessions 
trials. The law specifically enacts (s. 290, infra) that, in sessions trials, 
the pleader for the defence may open his case, comment on the 
evidence, and sum up his case. — Section 340 merely gives all accused 
the right to he defended. No Magistrate would prevent a pleader from 
briefly summing up his case, but Magistrates should prevent any 
abuse of the privilece, such as irrelevant arguments and useless repeti* 
tions. It was held to be no error in Nebraska, where a Judge re- 
stricted the time for arguments in an important criminal case of murder 
to three hours, and there was no evidence that further time was 
needed. — Hart v. State^ 14 Neb., 572. 

As to cross-examination, Stephen remarks : " Cross-examination is 
no doubt an absolutely indispensable instrument for the discovery of 
truth, but it is the part of the whole system which is most liable to 
abuse, and which, in my opinion, ought to be kept most carefully and 
jealously under control by the Judge " . . . . " Whilst the power of 
cross-examining to a witness's credit is essential to the administration 
of justice, it is of the highest importance that both Judges and counsel 
should bear in mind the abuse to which it is liable, and should do 
their best not to ask, or permit to be asked, questions conveying 
reproaches on character, except in cases in which there is a reasonable 

ground to believe that they are necessary Cross-examination 

IS not unfrequently converted into an occasion for the display of wit, 
and for obliquely insulting witnesses. It is not uncommon to put a 
question in a form which is in itself an insult, or to preface a ques- 
tion or receive an answer with an insulting observation. This natur* 
ally provokes retorts, and cross-examination so conducted ceases to 
fulfil its legitimate purpose. . . • When such a scene takes place, the 
Judge is the person principally to blame. He has a right on all occa- 
sions to exercise the power of reproving observations which are not 
questions at all, of preventing questions from being put in an im- 
proper form, and of stopping examinations which are not necessary 
for any legitimate purpose." Stephen's remarks apply with tenfold 
force to India, where the abuse of cross-examination is a scandal or^ 
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the administration of justice. Some subordinate Courts do their 
best to uphold and enforce the law (Evidence Act, ss. 148 — 153), 
but they are not properly supported bv the superior Courts. 

" Refuses to plead or does not plead." So m England, a prisoner 
declining to plead to an indictment, the Court directed a plea of not 
guilty to be entered.— iJ. v. Banmrd^ 1 F. & F., 240. 

257» If the accused applies to the Magistmte to issue 
Process for compel- ^ny process for compelling the attend- 
ling production of evi- ance of any witness (whether he has 
dence at instance of or has not been previously examined 
accused. j^^ ^^ ^^^^ f^^. ^j^^ purposes of ex- 

amination or cross-examination, or the production of any 
document or other thing, the Magistrate shall issue such 
process unless he considers that such application should 
be refused on the ground that it is made for the purpose 
of vexation or delay, or for defeating the ends of justice. 
Such ground shall be recorded by him in writing. 

The Magistrate may, before summoning any witness on 
such application, require that his reasonable expenses in- 
curred in attending for the purposes of the trial be de- 
posited in Courts 

In Italy, when the Court considers the list of witnesses, either for 
prosecution or defence, to be too long, it must order the list • to be 
reduced to a reasonable figure ; and, if the order is not carried out^ 
shall itself reduce the list to such a number as it considers sufficient! 
— Ital. C. P. C.^ 385. 

This section is often abused. Magistrates frequently grant appli- 
cations for summoning a large numoer of witnesses, although they 
are convinced in their own minds that the evidence will not be 
relevant, or that the applications are made merely for the purpose of 
vexation or delay, or for defeating the ends of justice. Magistrates 
are not altogether to blame for not exercising their better judgment, 
as the provisions of s. 537, C. P. C, and the general spirit of Indian 
Criminal Procedure are sometimes disregarded by some Appellate and 
Revisional Courts. 

In Germany, if the Court refuses to summon a witness, the accused 
can himself cite him to appear. The citation is served through one of 
the officers of the Court, but the accused must deposit the expenses 
for the journey of the witness and his loss of time, in accordance with 
a fixed tariff. If the witness actually throws any light on the case, 
the Court may order his expenses to be borne by the State.— -Germ. 
C. P. C, 219. 

258. If in any case under this chapter in which a charge 
A uittal ^^ ^^^^ framed the Magistrate finds 

^'^^ * the accused not guilty, he shall record 

an order of acquittal. 
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If ill any suck case the Magistrate finds the accused 

OonTiotion. g^^^^^' he shall pass sentence upon 

him according to law. 

It would be a good thing if a Ma^trate or Judge in India were 
empowered to discnarge an accused and to bind him over to come up 
for judgment, if and when called upon. This can be done in England 
and France. — See Fr. d. P. CI, chap, viii, De la liberty provisoire et 
cautionnement. 

In Canada, where a person is charged with a criminal offence, and 
receives a certificate of acquittal, such certificate will operate as a bar 
to any civil process for the same matter. — 17 L. C. E., 268. 

In Italy, an accused who has been acquitted can demand that the 
accusation inscribed against him be erased from the criminal registers, 
and the Court decides whether such demand should be iJlowed or dis- 
allowed.— Ital. C. P. C, 604. 

In Austria if, in the opinion of the Court, no legal proof of the 
guilt is established, but nevertheless all the grounds of suspicion are 
not entirely destroyed, the judgment is pronounced with the declara- 
tion that the accused is set free on account of the insufficiency of the 
evidence. — C. P. C, 287. This is like the Scotch verdict "not proven." 

259. When the proceedings have been instituted upon 

complaint, and upon any day fixed 

^Absence of complam- ^^ ^^^ hearing of tlie case the com- 

plainant is absent and the offence may 
be lawfully compounded, the Magistrate may, in his dis- 
cretion, notwithstanding anything hereinbefore contained, 
at any time before the charge has been framed, discharge 
the accused. 



CHAPTER XXII. 

OF SUMMARY TRIALa 

Power to try summa- 260. Notwithstanding anything 
J^ily- contained in this Code, 

(1) the District Magistrate, 

(2) any Magistrate of the first class specially empowered 
in this behalf by the Local Government, and 

(3) any Bench of Magistrates invested with the powers 
of a Magistrate of the first class and specially empowered 
in this behalf by the Local Government, may try in a 
summary way all or any of the following oflences : — 

(a) Offences not punishable with death, transportation 
or imprisonment for a term exceeding six months ; 

(6) Offences relating to weights and measures, under 
sections 264, 265, and 266 of the Indian Penal Code ; 
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(c) Hurt, under section 323 of the same Code ; 

(d) Theft, under sections 379, 380 or 381 of the same 
Code, where the value of the property stolen does not 
exceed fifty rupees ; 

(e) JReceiving or retaining stolen property, under section 
411 of the same Code, where the value of such property 
does not exceed fifty rupees ; 

(/) Assisting in the concealment or disposal of stolen 
property, under section 414 of the same Code, where the 
value of such property does not exceed fifty rupees ; 

(g) Mischief, under section 427 of the same Code ; 

(h) House-trespass, under section 448 of the same Code; 

(i) Insult with intent to provoke a breach of the peace, 
under section 504, and criminal intimidation, under section 
606 of the same Code ; 

(J) Abetment of any of the foregoing offences ; 

(k) An attempt to commit any of the foregoing offences, 
when such attempt is an offence : 

Provided that no case in which a District Magistrate 
exercises the special powers conferred by section 34 shall 
be tried in a summary way. 

Summary jurisdiction has been considerably curtailed by the 
present Code. Herein, as in many other points, very erroneous 
ideas are prevalent. In England, the tendency is more and more 
to extend the summary jurisdiction of Magistrates. It is cheap, 
speedy, and eflfective, and saves litigants expense. Quite apart from 
oflfences, Justices have jurisdiction in many other matters. By 2 and 
3 Vict., c. 71, a Magistrate may — 

(1) deliver to owner goods stolen, fraudulently obtained, unlawfully 
pawned, &c. ; 

(2) settle certain disputes about wages ; 

(3) order compensation for wilful damage done by tenants ; 

(4) deal summarily with cases of oppressive distress ; 

(5) order delivery to owner of gooas unlawfully detained ; 

(6) order cleansing of house in filthy and unwholesome condition ; 

(7) punish common informer for compounding offences, by which 

they were not personally aggrieved. 
The second piragraph of s. 262, infra, prevents a Magistrate from 
trying simmiarily many cases of theft and receiving stolen property. 
The fact that a case may be brought under a section not triable sum- 
marily does not prevent the Magistrate from trying it summarily, 
if it falls under one or more of the heads specified. For instance, 
the police in India are veiy fond of sending up petty cases under 
8. 147 of the Penal Code. Magistrates may try such cases summarily 
under ss. 379, 447, 323 or other appropriate sections of the Penal 
Code. If it be held that a Magistrate cannot try such cases sum- 
marily, then as a logical sequence it must follow that every case in 
which five or more persons cut and carry away a crop and use force in 
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doing BO must be committed to the sessions as a dacoity (ss. 390, 
391, 395, P. C). This is a reductio ad absurdunu Every theft in a 
house (s. 380) would also fall under s. 451. 

In Germany the Civil Courts of first instance can, by a written 
penal order (Strafbefehl), pronounce a condemnation without any 
regular trial, on the written requisition of the public minister. 
Such condemnation can only be pronounced for contraventions on 
delicts punishable with not more than three months' imprisonment or 
a fine of 600 marks ; and the punishment pronounced must not exceed 
a fine of 150 marks or deprivation of liberty for more than six weeks, 
and confiscation (when allowed). A penal ordinance cannot subject 
an accused to police supervision. The public minister must state 
exactly the penalty which he demands and, if there be no reason to 
the contrary, the Court will pronounce it. If the Judge thinks he 
cannot make the order without a preliminary discussion, or if he 
thinks some other punishment should be pronounced, the matter is 
discussed. The penal ordinance must indicate the offence, the ele- 
ments constituting it, the circumstances under which it was com- 
mitted, and the section of the penal law. The defendant must be 
informed that, if he makes no opposition within a week, the order will 
become final. He may, before the week expires, state that he does 
not intend to make any opposition. If he makes opposition, the trial 
takes place before the tribunal of assessors, that is, the lowest grade 
of Criminal Courts, who, in their judgment, are not bound by the 

Senal ordinance. If the accused does not appear, judgment goes by 
efault.— Germ. C. P. C, Bk. VI, s. 1. 

261. The Local Government may confer on any Bench 
Power to 1 n V e s t ^^ Magistrates invested with the 

Bench of Magistrates powers of a Magistrate of the second 
invested with less or third class power to try sum- 
^^®'* marily all or any of the following 

offences : — 

(a) Offences against the Indian Penal Code, sections 
277, 278, 279, 285, 286, 289, 290, 292, 293, 294, 323, 334, 
336, 341, 352, 426, and 447 ; 

(6) Offences against Municipal Acts, and the conser- 
vancy-clauses of Police Acts, punishable only with fine, or 
with impiisonment for a term not exceeding one month ; 

(c) Abetment of any of the foregoing offences; 

Id) An attempt to commit any of the foregoing offences 
when such attempt is an offence. 

262. In trials under this chapter, the procedure pre- 

scribed for summons-cases shall be 

Procedure for sum- followed in summons-cases, and the 

applicS)ir*"^ ^**^ procedure prescribed for warrant-cases 

shall be followed in warrant-cases, 

except as hereinafter mentioned. 
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No sentence of imprisonment for a term exceeding three 
Limit of imprison, months shall be passed in the case of 
ment^ any conviction under this chapter. 

263. In cases where no appeal lies, the Magistrate or 
Bench of Magistrates need not record 
th^'^JTa^aT^^^ ^^^ evidence of the witnesses or frame 
a formal charge ; but he or they shall 
enter in such form as the Local Government may direct 
the following particulars : — 
(a) the serial number ; 
(6) the date of the commission of the offence ; 

(c) the date of the report or complaint ; 

(d) the name of the complainant (if any) ; 

(e) the name, parentage, and residence of the accused ; 

( / ) the offence complained of and the offence (if any) 
proved, and in cases coming under clause {d), clause (e) 
or clause (/) of section 260, the value of the property in 
respect of which the offence has been committed ; 

(g) the plea of the accused and his examination (if any) ; 

Qi) the finding, and, in the case of a conviction, a brief 
statement of the reasons therefor; 

(i) the sentence or other final order ; and 

(J) the date on which the proceedings terminated. 

264. In every case tried summarily by a Magistrate or 

_ ^, Bench in which an appeal lies, such 
^^^rd in appealable Magistrate or Bench shall, before pass- 
ing sentence, record a judgment em- 
bodying the substance of the evidence and also the parti- 
culars mentioned in section 263. 

Such judgment shall be the only record in cases coming 
within this section. 

265. Records made under section 263 and judgments 

recorded under section 264 shall be 
andS^n? '*** ''^"^ten by the presiding officer, either 

in English or in the language of the 
Court, or, if the Court to which such presiding officer is 
immediately subordinate so directs, in such officer's mother- 
tongue. 

The Local Government may authorize any Bench of 

_ , ^ ^ Magistrates empowered to try offences 

iz^tomX'^ctok'""" Bummarily to prepare the aforesaid 

record or judgment by means of an 
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officer appointed in this behalf by the Court to which such 
Bench is immediately subordinate, and the record or judg- 
ment so prepared shall be signed by each member of such 
Bench present taking part in the proceedings. 



CHAPTEE XXIII. 

OF TRIALS BEFORE HIGH COURTS AND COURTS OF SESSION. 

A. — Preliminary. 

266. In this chapter, except in sections 276 and 307, 
«TT. 1. ^ X, J the expression 'High Court' means a 
^ High Court de- ^igh Court of Judicature estabUshed 
o^ to be established under the twenty- 
fourth and twenty-fifth of Victoria, chapter 104, and in- 
cludes the Chief Court of the Punjab, and such other Courts 
as the Governor-General in Council may, by notification in 
the Gazette of India, declare to be High Courts for the 
purposes of this chapter. 

,^. , ^ , „. , 267. All trials under this chapter 
Co^tbe'Slr?^'' before a High Court shaU be by 
jury; 

and, notwithstanding anything herein contained in all 
criminal cases transferred to a High Court under this Code 
or under the Letters Patent of any High Court established 
under the twenty-fourth and twenty-fifth of Victoria, chap- 
ter 104, the trial may, if the High Court so directs, be by 
jury. 

Trials before Court of 268. All trials before a Court of 
Session to be by jury or Session shall be either by jury or 
with assessors. y^\\^ (,he aid of assessors. 

In Germany, Assizes are held before a jury of twelve and three 
Judges of the District Tribunal.— C. O. J., 79—61. 

By the ordinance of the month of April 1852, the provisions of 
the Spanish Penal Code concerning political crimes, and the compe- 
tency of the Courts for the trial of press offences, were altered. The 
jury is abolished for all kinds of political offences. In exceptional 
cases a jury decides in affairs of the press, but it is a newly-organized 
jury, which is composed of the notables, and those paying the great- 
est taxes. — Sanforo, 122. 

There was no Jury under the Austrian Code of Criminal Proce- 
dure : but I am not sure whether one has not since been established 
for certain offences. 
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269. The Local Government may, by order in the offi- 
Locai Govemmeiifc ^lal Gazette, direct that the trial of 
may order trials before all oifences, or 01 any particular class 
C!ourt of Session to be of offences, before any Court of Ses- 
^^ ^^^' sion, shall be by jury in any district, 

and may revoke or alter such order. 

When the accused is charged at the same trial with 
several offences, of which some are and some are not triable 
by jury, he shall be tried by jury for such of those offences 
as are triable by jury, and by the Court of Session with 
the aid of the jurors as assessors, for such of them as are 
not triable by jury. 

In Bengal trial by jury is in force in seven out of 46 districts. 

In Gtermany the following cases are not tried by juries, but by the 
Oiminal Chambers of District Tribunals : (1) crimes punishable with 
less than ^ve years of reclusion : (2) crimes committed by a minor of 
18 years : (3) the crime erf outrage on morals imder P^ial Code, 176 : 
(4) theft under P. C, 243, 244 : (5) harbouring, &c., under P. C, 260, 
261 : (6) cheating under P. C, 264. See German Code dP organisation 
judiciaire^ Article 73, cL 2 — 7. 

Trial before Court of 270. In every trial before a Court 
Sessionto be conducted of Session, the prosecution shall be 
by PubUc Prosecutor. conducted by a Public Prosecutor. 

See ss. 492— 496, infra, 

B. — Commencement of Proceedings. 

271, When the Court is ready to commence the trial, 

. . the accused shall appear or be brought 

^^mmeneement of before it, and the charge shall be read 

out in Court and explained to him, 

and he shall be asked whether he is guilty of the offence 

charged, or claims to be tried. 

If the accused pleads guilty, the 
Plea of guilty. plea shall be recorded, and he may be 

convicted thereon. 

lE^isoners on trial may be manacled in the discretion of the Courts 
10 Lea (Tenn.), 673. 

A prisoner charged with felony at the Assizes must be made to 
stand in the dock. — R. v. St. George^ 9 C. & P., 483. A merchant 
was indicted for slave-trading. The Court would not allow him to 
sit by his counsel, though the latter made the application on the 
ground that he was a foreigner, and several of the documents in the 
case were in a foreign language. — R. v. Zultteta, 1 C. & K., 215. 
A captain in the army was tried for feloniously shooting at another 
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in a duel : Beldy that he must stand in the dock, but the ODUrt 
allowed him to have three friends to stand beside him there. — R, v. 
Boiiglcuty Car. & M., 193. But a defendant, on a charge of mis- 
demeanour, need not stand at the bar to be tried, but may be allowed 
a place at the table of the Court. — R, v. Lovett^ 9 C. & P., 462. 

See 8. 255, mpra. In England, if the statement of the accused 
amount to a confession or suimission of guilt, and has not been 
obtained by threats or inducement, it may satisfy the jury without 
any corroborative proof, though the Judge generally directs the jury 
that some corroboration is required. I^ Scotland, some corrobora- 
tion is considered indispensable, and the Judge so directs the jury. — 
2 Hume, 324. 

272. If the accused refuses to, or does not, plead, or if 

he claims to be tried, the Court shall 
Refusal to plead or proceed to choose jurors or assessors 
claim to be tried. ^s hereinafter directed and to try the 

case: 
Provided that, subject to the right of objection herein- 
after mentioned, the same jury may 
Trial by same jury or try^ or the same assessors may aid in 
assessors of several ^, ^ j^ f accused persons 

offenders in suocession. ^""^ *" . ^ "^^, ^ ^ "' , , , . ,^ Jv 
successively as the Court thinks fit. 

273. In trials before the High Court, when it appears 

to the High Court at any time before 

b? ""oSir^^e ^''^'"*^*^'^' the commencement of the trial of the 

a ec arge. person charged, that any charge, or 

any portion thereof, is clearly unsustainable, the Judge 

may make on the charge an entry to that effect. 

Such entry shall have the effect of staying proceedings 

„^ ^ ^ ^ upon the charge or portion of the 

Effect of entry. ^^^^^^^ ^ ^^^ ^^ ^^^ ^^ 

8aoh entry has not the effect of an acquittal. See expln. to s. 403. 

This section gives the High Court the same power that a grand 
jury have. "It is by no means uncommon," says Stephen, " for 
offenders to be committed in cases in which the Judge sees, though 
the committing Magistrate did not, that a link in the evidence is 
wanting, or that the evidence itself is of such a nature that the petty 
jury would be sure to acquit. In such cases it is usual to advise the 
grand jury to throw out the bill, and in this way open failures of 
justice are often prevented. This is specially common in the case of 
crimes of a disgusting nature imperfectly proved, the open trial of 
which is in itself an evil, and by no means a small one." 

C— Choosing a Jury. 

274. In trials before the High Court, 
Number of jury. ^^^ j^^,^ ^j^^^ ^^^^.g^. ^^ ^^^^ persons. 
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In trials by jury before the Court of Session, the jury 
shall consist of such uneven number, not being less than 
three or more than nine, as the Local Government, by 
order applicable to any particular district or to any parti- 
cular class of offences in that district, may direct. 

In Italy, the jury consists of 14 persons. The jury can put questions 
with the tsonsent of the President of the Court. A majority prevails 
If the numbers are equal, the accused gets the benefit. — Ital. C. P. 
C, 492, 505. 

275. In a trial by jury before the Court of Session 

of a person not being an European or 
Jury for trial of per- an American, a majority of the jury 
rmerToans^beTirSourt shall.if he SO .leshes, consist of persons 
of Session. who are neither Jl^uropeans nor Amer- 

icans. 

276. The jurors shall be chosen by lot from the persons 

summoned to act as such, in such 
Jurors to be chosen ^^anner as the High Court may from 

time to time by rule direct : 
Proviso. Provided that— 

first, pending the issue under this section of rules for any 

Court, the practice now prevailing in 

m^nSS^^. ^'*^*''''' s^«^ ^^^^^ ^ ^®spect to the choosing 

of jurors shall be followed ; 
secondly y in case of a deficiency of persons summoned, 

the number of jurors required may, 
ed XTeuSbT"'''''" ^^th ^^^ l^ave of the Court, be chosen 

from such other persons as may be 

present ; and 

\^^]^ ^"^"""^ '^'*^ thirdly, in the Presidency^towns— 

(a) if the accused person is charged with having com- 
mitted an offence punishable with death, or 

(6) if in any other case a Judge of the High Court so 
directs, 

the jurors shall be chosen from the special jury list here* 
inafter prescribed. 

A verdict will not be set aside for irregularity in drawing, summon* 
ing, returning, or impanelling jurors, unless injury resulte or unless 
the objection is taken before verdict. — 1 Idaho N. S., 698. 

The judgment in a criminal case will be reversed where the re- 
quirements of the statute concerning the drawing of jurors were 
departed from against the objection of the defendant, — Bach v. State, 
38 Ohio St., 664 

P., C. C. L. 10 
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277* As eftch juror is ehosen, his name shall be called 

- . ^ aloud, and, upon his appearance, the^ 

be^S. accused shaU be asked if he objects 

to be tried by such juror. 

Objection may then be taken to such juror by the 

Objection to inron. accused or by the prosecutor, and the 

grounds of objection shall be stated : 
Provided that, in the High Court, objections without 
^1.^ 1^ __i V i. grounds stated shall be allowed to' 
giSuiSted. tl»e o«™^'^ of «igl»t on behalf of the 

Crown and eight on behalf of the per- 
son or all the persons charged. 

Challenges are of two kinds, (1) for cause, and (2) peremptory. It 
wiU be seen that in India peremptory challenges are allowed only in 
the High Court. Challenges for cause in Engkmd are either (1) to 
the array ; (2) to the polls, when particular individuals are objected 
to. The challenge to the array is an objection to the whole body of 
jurors returned by the sheriff, not on account of their individual de- 
fects, but for some partiality or default in the sheriff or his under- 
officer, who arrayed the pannel. As to peremptory chaUenges, a de- 
fendant may peremptorily challenge to the number of twenty in all 
felonies, and to the number of thirty-five in treason (except that 
which consists in compassing the Queen's death). Arbitrary chaUenge 
is not allowed in misdemeanours. Stephen points out the absurdity 
of allowing a man, charged with a petty theft, to peremptorily chal- 
lenge twenty jurors, while a man accused of perjurv may see nis bitterest 
enem^ in the jury-box, but cannot get rid of him without giving 
judicial proof of his enmity. The Crown may order any number of 
persons called as jurors to stand by. — Gra^ v. Eeg,y 11 C. & F., 427. 

278. Any objection taken to a juror on any of the fol- 

^ A s X.Z 4.1 lowing grounds, if made out to the 

GroundBofobjection. g^tisMon of the Court, shall be 
allowed : — 

(a) some presumed or actual partiality in the juror ; 

(6) some personal ground, such as alienage, deficiency 
in the qualification required by any law or rule having the 
force of law for the time being in force, or being under the 
age of twenty-one or above the age of sixty years ; 

(c) his having by habit or reUgious vows relinquished 
all care of woiimy aflairs ; 

(d), his holding ajiy office in or under the Court ; 

(6) his executing any duties of police or being entrust- 
ed with police-duties ; 

(/) his having been convicted of any offence which, ia 
the opinion of the Court, renders him unfit to serve on the 
jury ; 



Digiti 



zed by Google 



CHAP. XXIir.] OBJECTIONS TO J0RORS. 147 

(gr) his inability to understand the language in which {he 
evidence is given, or, when such evidence is interpreted/ 
the language in which it is interpreted ; 

(A) any other circumstance which, in the opinion rf tiie 
Court, renders him improper as a juror. 

"Alienage." The Naturalizatioii Act, 1870 (33 Vict, c. 14j s. 2^ 
(irovides that real and personal property may be held by aliens, and a 
title acquired thereto through aliens. But it is specisdly provided 
that an alien shall not thereby be qualified for any office, or for any 
parliamentary, municipal, or other franchise, or ta be the owner of a 
British ship. — Id,, s. 2, subs. 1 ; s. 14. 

In England alienage is a ground of challenge ta a juror— i?. v. 
Sutton, 8 B. & C, 417. Qticere—ia the subject of a protected Nativo^ 
State in India an alien ? 

On the trial of a misdemeanour on the Crown side of the Assizes, it 
is a fair mode of practice to allow the defendants to object to the 
jurors, as they are called, without shewing any cause, till the pannel 
IS exhausted, and then to c^ them again in the same order, and then 
not to allow any challenge except for cause ; and this is the constant 
practice on the "Welsh circuit, where challenges of jurors very fre- 
quently, occur. — R, V. Blakeman, 3 C. & K., 97. . ^ 

In Germany the following persons are incapable of being jurors : — (l) 
those who have lost the capacity in consequence of a criminal convic- 
tion ; (2) those who are accused in any case, in which loss of civic 
rights or public functions may be prescribed as a punishment ; (3)' 
.those who have been deprived by a judicial decision of the power of 
disposing of their goods ; (4) foreigners.— C. O. J., 32, 84. 

279. Evory objection taken to a juror shall be decided 
« . . M ^.^ ^ by the Court, and such decisioQ' shall 
Decision of objection. ^^ recorded and be final. 

If the objection is allowed, the place of such juror shall 

Supply of place of be supplied by any other juror attend- 
jnror against whom ing in obedieuce to a summons and 
objection aUowed. chosen in manner provided by section 

276 ; or, if there is no such other juror present, then by any^ 
other person present in the Court whose name is on the 
list of jurors, or whom the Court considers a proper person 
to serve on the jury, provided that no objection to such' 
juror or other person is taken under section 278, and 
aUowed. 

280. When the jurors have been^ 

Foreman of jury. chosen, they shall appoint one of their 
number to be foreman. 

The foreman shall preside in the debates of the jury, 
deliver the verdict of the jury, and ask any information from 
the Court that is required by the jury or any of the jurors. 
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. If a majority of the jury do not, within such time as the 
Judge thinks reasonable, agree in the appointment of a 
foreman, he shall be appointed by the Court. 

281. When the foreman has been appointed, the jurors 

shall be sworn under the Indian Oaths 
Swearing of jurors. ^^^^ ^373 

In India the form of oath is prescribed by High Courts. In Ger- 
many the President of the Court puts the oath as follows : "You 
swear before God, the omnipotent and omnisdent, to fulfil faithfully 
the duties of jurors, as regards the charges against N. N., and to vote 
conscientiously and according to your heart-felt conviction. Each 
juror separately takes the oath and replies : " I swear it> so help ine 
Godl" 

282. If, in the course of a trial by jury, at any time 

before the return of the verdict, any 
Procedure when juror ;^ror, from any sufficient cause, is pre- 
eeasea te attend, &c. J^^^^^ ^^^^ attending throughout the 
trial, or if any juror absents himself, and it is not practi- 
cable to enforce his attendance, or if it appears that any 
juror is unable to understand the language in which the evi- 
dence is given, or, when such evidence is interpreted, the lan- 
guage in which it is interpreted, a new juror shall be added, 
or the jury shall be discharged and a new jury chosen. 
In each of such cases the trial shall commence anew. 

In France, if the trial is likely te be long, one or two supplementary 
jurors are chosen, who< sit as jurors, but do not deliberate or give 
their verdicto unless any of the twelve are incapacitated by illness 
or otherwise. This appears to be a very good rule. — See Fr. C. P. 

C 394» 

In England, in the case of the illness of a juryman, it is not uncom- 
mon to swear a new juryman, giving the prisoner his challenges over 
asain, and to read over the Judge's notes of the evidence given, swear- 
ing the witnesses afresh, and asking them if the evidence so recorded 
is true, the prisoner having power to cross-examine further. The cir- 
cumstances may be such that this is unobjectionable, but where the 
first jury is discharged, because it is unable to agree ; a second trial so 
conducted was disapproved of, though it was not set aside as a una- 
tn&L—Reg, v. Bertrand, L. E., 1 P. C., 520 ; Steph Dig., C. P. C, 301. 

In England, in civil cases, by consent of parties, the original trial 
may go on either with the reduced number, or with a fresh juror 
subsfituted for the one who cannot attend. 

Discharge of jury in 283. The Judge may also discharge 
case of sickness of pri- the j ury whenever the prisoner becomes 
scner. incapable of remaining at the bar. 
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D. — Choosing Assessors, 

284. When the trial is to be held with the aid of asses- 

sors, two or more shall be chosen, as 
Assessors how chosen, the Judge thinks fit, from the persons 
summoned to act as such. 

285. If, in the course of a trial with the aid of as- 
Procedure when as- sessors, at any time before the find- 

sessor is unable to at- ing, any assessor is, from any suffi- 
^^^ cient cause, prevented from attending 

throughout the trial, or absents himself, and it is not prac- 
ticable to enforce his attendance, the trial shall proceed 
with the aid of the other assessor or assessors. 

If all the assessors are prevented from attending, or 
absent themselves, the proceedings shall be stayed, and a 
new trial shall be held with the aid of fresh assessors. 

E, — Trial to close of cases for Prosecution and Defence. 

286. When the jurors or assessors have been chosen, 

the prosecutor shall open his case by 
seSitior^*''^ ''''^''" reading from the Indian Penal Code 

or other law the description of the 
ofi;ence charged, and stating shortly by what evidence he 
expects to prove the guilt of the accused. 

In France, the prosecutor is not bound to call all the witnesses who 
have been examined in the preliminary inquiry. — Cass., 6th June 
1810 ; 30th August 1866. 

In France, the President of the Cour cP Assises is bound to interrogate 
the accused secretly within twenty-four hours after the arrival at the 
office of the papers and exhibits. — ^Hdlie, Frat, Crim, I, 344. See 
s. 342, infra. 

In France, the accused can put questions to the witnesses only 
through the President of the Court. The President may put such 
questions to the witnesses and to the accused as he deems necessary 
to clear up any points and to manifest the truth. The civil party can 
only put questions, to witnesses or accused, through the President. — 
C. P. C, 319. 

Examination of wit- The prosecutor shall then examine 
nesses. his witnesses. 

287. The examination of the accused duly recorded by 
Examination of ao- or before the committing Magistrate 

cused before Magistrate shall be tendered by the prosecutor 
to be evidence. ^^^ r^^'di as evidence. 

In Scotland, it must be proved at the trial that the prisoner was 
in his senses, when he. made the declaration, and that it was freely 
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given and not eztorteoL Hence the Magistntte and another witness 
are nsnally called to prove it — 2 Hume, 327. In England, if ngned 
by the Magistrate, it is admissible without further proof. 

** The examination ci the accused shall be read as evidence." The 
same is the rule in England, where the committing justice addresses 
the accused in some such words as follow : '* Having heard the 
evidence, do vou wish to say anything in answer to the charge? 
You are not obliged to say anything, unless you desire to do so, but 
whatever you say will be taken down in writing, and may be nven 
In evidence against you on your trial ; you have nothing to nope 
from any promise of favour, and nothing to fear from any threat 
which may have been held out to you, but whatever you now say 
may be given in evidence against you on your trial, notwithstanding 
such promise or threat." — 11 & 12 Vict., c. 42, s. 18. 

A prisoner was charged in England under 48 and 49 Vict., c. 69, s. 5, 
with navinghad unlawful intercourse with a girl under the ace of 
fourteen. When before the justices, he gave evidence on oath: ^eld^ 
that, at his trial, his statement as made on oath, might be put in 
without his consent, and might oe used for or against him.^jS. v. 
Aclama^ 60 J. P., 136. 

288. The evidence of a witness duly taken in the pre- 
Evidenoe given at sence of the accused before the corn- 
preliminary inquiry ad- mitting Magistrate may, in the discre- 
missible. IjJqjj Qf ^Y^Q presiding Judge, if such 
witness is produced and examined, be treated as evidence 
in the case. 

In France, the President of the Court of Assize is bound to make a 
note of any additions, alterations, or discrepancies between the evi- 
dence of a witness and his previous statements. — C. P. C, 318. 

289. When the examination of the witnesses for the 
Frooedure after ex- prosecution and the examination (if 

amination of witnesses any) of the accused are concluded, the 
for prosecution. accused shaU be asked whether he 

means to adduce evidence. 

If he says that he does not, the prosecutor may sum up 
his case ; and if the Court considers that there is no evi« 
dence that the accused committed the offence, it may then, 
in a case tried with the aid of assessors, record a finding, 
or, in a case tried by a jury, direct the jury to return a 
verdict of not guilty. 

If the accused, or any one of several accused, says that 
he means to adduce evidence, and the Court considers that 
there is no evidence that the accused committed the offence, 
the Court may then, in a case tried with the aid of asses- 
sors, record a finding, or, in a case tried by a jury, direct 
the jury to return a verdict, of not guilty. 
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If the accased, or any one of several accused, says that 
lie means to adduce evidence, and the Court considers that 
there is evidence that he committed the offence, or if, on 
his saying that he does not mean to adduce evidence, the 
Prosecutor sums up his case and the Court considers that 
there is evidence that the accused committed the offence, 
the Corut shall call on the accused to enter on his defence. 

Section 342, infra^ anplies to all inquiries and trials, and Judges 
should examine accused persons as therein directed. It is to be 
feared that this duty is sometimes overlooked in spite of the plain 
direction of the Legislature — ^** And the Oourt Bhau^ for the purpose 
aforesaid, qiiestion the accused generally on the case after the witnesses 
for the prosecution have been examined, and before he is called on 
for his def encew"— S. 342, C. P. C. " It is unquestionaWy the fact," 
says Stephen, " that the interrogation of the accused by the Pre- 
sident in France is not only the first, but is also the most prominent, 
conspicuous, and important part of the whole trial."— Cn L., i, 543. 
It is not necessary to imitate the searching vigour of the French 
examination, but a series of relevant and carefully prepared ques* 
tions is of the utmost importance a» enabling an innocent man 
to '* explain circumstances appearing against hinv" and,, if the accused 
is guilty, as rendering his conviction rmre probable. This is sound 
sterling common sense. 

In Canada, after the counsel for the prosecution has closed his case-,, 
smd objection has been taken to some defect in the evidence, the Judge 
may recaU witnesses, and make further ihqpiiries to meet the objec- 
tion, aUowing at the same time the counsel for the defence to cross- 
examine on such new evidence. — ^20 L. C. J., 291. The jury have a 
right, at the conclusion of a case, to recall any of the witnesses whose 
evidence was not wholly understood by them. — 8. L. C. J., 281. 

The production of fresh evidence on behalf of the prosecution 
(not known or forthcoming at the preliminary investigation, and 
not, previously to the trial, communicated to the other side) may be 
a ground for a postponement of the trial, if it aj^pears necessary to 
justice. — Reg, v. Flannagan^ 15 Cox, C. C, 40Q. 

A son was tried for murdering his father. The State introduced 
evidence tending to show unfriendly relations between father and son. 
The father's widow testified that on the contrary their relations 
were friendlv : Held^ that the State might show,^ in rebuttal, t^t 
the widow, before her husband's death, in speaking of a difiiculty 
between father and son, had said, that if the son had had a pistol he 
would have shot his father, and that he was then prepared for him. — 
73 Mo., 347. 

A Judge may in his discretion a]low^the prosecution to put in ad- 
ditional evidence, after the case for the prosecution has closed. — 16 
South Carolina, 375. See under s» 256, mpra. Where defendant 
proves new facts, prosecution may i*ebut them. — 48 Mich., 498. Tex. 
Criminal Code, Art. 661, provides that if it appears that it is 
necessary to tl»e due administration of justice, the Court shall^ upon 
a trial, allow testimony to be introduced at any time before the con- 
clusion of the arguments. — Donahoe v. State^ 12 Tex., App. 297. 
This is merely the equivalent of s. 540, infra. 
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290. The accused or his pleader may then open his 
Defence. ^^^^' stating the facts or law on which 

he intends to rely, and making such 
comments as he thinks necessary on the evidence for the 
prosecution. He may then examine his witnesses (if any), 
and after their cross-examination and re-examination (if 
any) may sum up his case. 

291. The accused shall be allowed to examine any 
Right of aooused as witness not previously named by him, 

to examination and if such witness is in attendance ; but 
summoning of wit- he shall not, except as provided in 
""^"^ sections 211 and 231, be entitled of 

right to have any witness summoned other than the wit- 
nesses named in the list delivered to the Magistrate by 
whom he was committed for trial. 

In India the Sessions Court may summon and examine any witness 
whose evidence it considers essential, though such witness has not 
been examined by the committing Magistrate. See s. 540, irtfra. 
In France, the names of the witnesses must be notified by the Pro- 
cureur-G^n^ral or civil party to the accused and vice versd at least 24 
hours before the hearing. If tiiis is not done, either party may 
object to a witness, and the Court has to decide at once on such 
objection.— C. P. C, 315. 

In France the following persons are not admissible as witnesses : 
— (1) the father, mother, ^ of accused ; (2) his son, daughter &c. ; (3) 
brothers and sisters ; (4) those related by marriage in the same degree ; 
(5) husband and wife even after divorce ; (6) informers whose informa- 
tion is pecuniarily rewarded by the law. But the examination of 
the above persons does not vitiate the proceedings, if the Procureur- 
G^ndral, or the civil party, or the accused have not objected. — C. P. C, 
322. The Court of Cassation has ruled that the civil party cannot 
be heard as a witness. — Cass., 6th November 1834, et al. Nor are 
injured parties, who have complained, to be considered as informers. 
--Cass., 9th February 1816 ; 2nd April 1863, et al. 

292. If the accused, or any of the accused, has stated, 

. when asked under section 289, that he 

Prosecutors right of ^^^^^ ^^ ^^^^^^ evidence, the prose- 
cutor shall be entitled to reply.. 

At trials in France the accused has the last word. — C. P. C, 335f ; 
so in Germany, C. P. C, 257. 

In New York the defendant has in every case the right to close the 
argument to the jury.— N. Y. C. P. C, 441. 

The counsel for the prosecution has the right to reply, even if the 
evidence is evidence to character only. But in such cases the right 
is never, or hardly ever, exercised. The Attorney-General, or the 
Solicitor-General, appearing for the crown in his official capacity, has 
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the right of reply, whether the prisoner gives evidence or not. It 
has b^n doubted whether this right extends to counsel instructed 
to appear as the representative of the Attorney-General by any de- 
partment of Government. — Steph. Big., C. P., 291. 

A statement of fact not intended to be proved gives a reply to the 
counsel for the prosecution. — R, v. BtUcher^ 2 M. & Itob., 228. 

293. Whenever the Court thinks that the jury- or 

assessors should view the place in 

bJ^Z^^^"^ ""' *"' w^^^^ ^^^ ^^^^^^ charged is alleged 
to have been committed, or any other 
place in which any other transaction material to the trial is 
alleged to have occurred, the Court shall make an order to 
that effect, and the jury or assessors shall be conducted in 
a body, under the care of an officer of the Court, to such 
place, which shall be shown to them by a person appoint- 
ed by the Court. 

Such officer shall not, except with the permission of the 
Court, suffer any other person to speak to, or hold any 
communication with, any of the jury or assessors, and, 
unless the Court otherwise directs, they sliall, when the 
view is finished, be immediately conducted back into Court. 

ffeldy in Penang, that it is irregular for a juryman to visit the locm 
in quo of his own motion, and there to take observations with the view 
of testing the evidence of certain witnesses, and then to communi- 
cate the result of his observations to his fellow-jurors ; but such irre- 
gularity will not vitiate the trial, unless it occasions a failure of justice. 
— Kyshe, S. S. Eep., iii, 110. 

294. If a juror or assessor is personally acquainted with 

any relevant fact, it is his duty to 
J^V^ZZiZ""' i^^o^'^ tl'« J«dge that such is the ca^e, 

whereupon he may be sworn, examin- 
ed, cross-examined and re-examined in the same manner as 
any other witness. 

295. If a trial is adjourned, the jury or assessors shall 
Jury or assessors to attend at the adjourned sitting, and 

attend at adjourned at every subsequent sitting, until the 
sitting. conclusion of the trial. 

296. The High Court may, from time to time, make 
Looking-up jury. rules as to keeping the jury together 

during a trial before such Court last- 
ing for more than one day, and, subject to such rules, the 
presiding Judge may order whether and in what manner 
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liie jurors shall be kept together under the charge of an 
officer of ttie Court, or whether they shall be auowed to 
return to their respective homes. 

F.-^Gonduaion of Trial in Cases tried by Jury. 

S97. la cases tried by jury, when the ease for the 

Charge to iury. defence and the prosecutor's reply (if 

any) are concluded, the Court shall 

proceed to charge the jury, summing up the evidence for 

tiie nrosecution and defence, and laying down the law by 

which the jury are to be guided. 

In Italy, the President of the Court of Assize has a discretionary 
power to do whatever he deems useful for the discovery of truth ; 
and icr such object the law leaves the choice of means to his honour 
and his conscience. He can interrogate anv person he pleases and 
call for any new document which appears likely to throw some light 
on a contested fact— -Ital. C. P. C, 478, 479. 

" The Judge," says Stephen, " ought not to conceal his opinion 
from the jury, nor do I see now it is possible for him to do so if he 
arranges the evidence in the order in which it strikes his mind. 
The mere effort to see what is essential to a stoiy, in what order 
the important events happened, and in what relation they stand to 
each other must of necessity point to a conclusion. The act of 
stating for the jury the questions which they have to answer, and 
of stating the evidence bearing on those questions and showing in 
what respects it is important generally goes a considerate way 
towards suggesting an answer to them, and if a Judge does not do 
as much at least as this, he does almost nothing." — Or. L., i., 455. 

On the question of reasonable doubt, the Court instructed the 
jury that they should be so convinced by the evidence, that, as 
prudent men, they would " feel safe to act " upon such conviction 
m matters of the highest concern to their own dearest and most 
important interests, under circumstances where there was no com- 
puMon or coercion on them to act at all : Held, not erroneous. — Gar- 
field V. State, 74 Ind., 60 : Held, in California, that it is error to 
instruct the jury that an unsuccessful attempt to prove an alibi is 
always a circumstance of great weight against the prisoner. — 57 
Cal., 628. 

At trials in France, the President is not allowed to. sum up. 
He merely reminds the jury of the duties they have to fulfil, and 
puts to tnem certain questions regarding the guilt of the accused. — 
C. P. C. 336. A separate question must be put on each distinct 
charge. If the accused alleges some fact which constitues a legal 
excuse or justification, the President must put the following ques- 
tion: "Is such fact true?" If the accused is under sixteen, he 
must put the question : " Has the accused acted with maturity of 
understanding?" (avec discernement.) The President also warns 
the jury that if a majority of them find extenuating circumstances, 
th^y must state such fact— C. P. C, 336—341. 
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Dntyof Judge. J^' j^ such eases, it is the duty 

of the Jadge — 

(a) to decide all questions of law arisiBg in the coarse 
^{ the trial aud especially all questions as to the relevancy 
of facts which it is proposed to prove, and the admis- 
sibility of evidence or tne propriety of questions asked 
by or on behalf of the parties ; and, in his discretion, to pre- 
vent tiie production of inadmissible evidence, whether it is 
or is not objected to by the parties ; 

(6) to decide upon the meaning and construction of All 
documents given in evidence at l£e trial ; 

(o) to decide upon all matters of fact wbidi it may be 
necessary to prove in order to enable evidence of particular 
matters to be given ; 

(d) to decide whether any question which arises is for 
himself or for the jury, and upon this point his decision 
shall bind the jurors. 

The Judge may, if he thinks proper, in the course of his 
summing up, express to the jury this opinion upon any 
question of fact, or upon any question of mixed ktw and 
fi^t, relevant to the proceeding. 

JlltiHrations* 

la,) It IB proposed to proTO a statement made bj a person not being 
a witness in the case, on the ground that eircnmatanoes are proTed 
which render eyidenee of such statement admissible. 

It is for the Judge, and not for tho jnry, to decide wheUier the exist- 
ence of those dreumstances has been proTed. 

(5.) It is proposed to giye secondarj eridence of a dooument, the 
original of which is aUeged to hare been lost or destroyed. 

It is the duty of the Judge to decide whether the (original has been 
lost or destroyed. 

Held^ in Kentucky, that in cases of house-breaklngy whether the 
place of ingress was a part of the house charged to have been broken 
into, is a question for the Court, not for the jury. — 79 Ky., 560. 

Duty of jury. 299. It is the duty of tlie jnry — 

(a) to decide which view of the facts is true, and then 
to return the verdict which under such view ought, accord- 
ing to the direction of the Judge, to be returned : 

{&) to determine the meaning of all technical terms 
(other than terms of law) and words used in an unusual 
sense which it may be necessary to determine, whether 
such words occur in documents or not ; 

(c) to decide all questions which, according to law, are 
to be deemed questions of fact ; 
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(d) to decide whether general indefinite expressions do 
or do not apply to particular cases, unless such expressions 
refer to legal procedure, or unless their meaning is ascer- 
tained by law, m either of which cases it is the duty of 
the Judge to decide their meaning. 

Illustratwns. 

(a.) A 18 tried for the murder of B. 

It is the duty of the Judge to explain to the jury the distinction 
between murder and culpable homicide, and to tell them under what 
views of the facts A ought to be convicted of murder or of culpable 
homicide, or to be acquitted. 

It is the duty of the jury to decide which view of the facts is true, and to 
return a verdict in accordance with the direction of the Judge, whether 
that direction is right or wrong, and whether they do or do not agree with it. 

(b,) The question is, whether a person entertained a reasonable belief 
on a particular point, —whether work was done with reasonable skill or 
due diligence. 

Each of these is a question for the jury. 

On an indictment for secretly disposing of the dead body of a 
bastard child, with intent to conceal its oirth, it is a question of 
law for the Judge whether there has been a secret disposal : it is 
for the jury to s^ whether there has been a disposal with the 
necessary intent—/?, v. ClarJke, 4 F. & F., 1040. 

What facts amount to such threats or promises as to exclude 
confessions as not being voluntary is a question of law. But whe- 
ther the evidence proves the facts is a question of fact. — 87 N. C, 572. 

Euled by the Court of Cassation in France that it belongs 
to the jury to decide on the existence of facts constituting le^ 
excuses.— Cass., 22nd July 1847 ; 13th January 1853. But the Court 
must decide on the age of an accused, who alleges he is under 16 years. 
— Cass., 16th September 1836. But there are other rulings contra. 

300. In cases tried by jury, after the Judge has finished 
Retirement toconsi- his charge, the jury may retire to 

der. consider their verdict. 

Except with the leave of the Court, no person other 
than a juror shall speak to, or hold any communication 
with, any member of such jury. 

Heldy in Penang, that the Court is not bound to receive the verdict 
of the jury, although unanimous, before the prisoner has closed his 
defence. — Kyshe, S. S. Rep., iii, 108. 

301. When the jury have considered their verdict, the 

foreman shall inform the Judge what 
Delivery of verdict. is their verdict, or what is the verdict 
of a majority. 

In Italy, the jurors write * yes * or * no ' on slips of paper and hand 
to the foreman. These slips are afterwards burnt. The foreman is 
he whose name has first been extracted from the urn, unless, with 
his consent, the jurors appoint some other. — Ital. C. P. C, 501, 603. 
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It is an established principle in English law that the verdicts of 
juries are not precedents, and that they must not be referred to even 
in argument in other trials. — Steph. Cr. L., i, 558. 

In Glemiany distinct questions are put to the jury by the President 
of the Court. The public minister, the accused, or any juror may 
ask that the questions be modified or amplified, and the Court decides 
on such requests, — T. E., 26th November 1880. There must be 
separate questions for each punishable act and each accused, and 
they must be so put as to admit of the answer " yes " or " no." 
It is a point of controversy among (rerman Juris-Consults whether 
the President can put alternative questions to the jury, and the 
point has not jet been decided by the Legislature. The German 
Code distinguishes these sorts of questions to be put to the jury : 
(1) the principal question (Hauptfrage) as to whether the act 
has been committed : (2) the supplementary question (Hiilsfrage) 
when circumstances revealed at the trial appear to modify the 
nature of the criminal act : (3) accessory questions (Nebenfragen) 
as to the existence or non-existence of circumstances which, under 
the Penal Code, aggravate or extenuate or retrospectively exclude 
all criminality.— Serm. C. P. C, 290 — 295. As to the retrospective 
exclusion of criminality, M. Daguin thinks it should be considered 
in answering the principal question, as it has reference to subsequent 
circumstances, which, although they do not do away with the 
criminal character of the act, yet exempt the author from punish- 
ment. For instance, it is provided in Article 163 (2) of the Penal 
Code, that the false witness who retracts his deposition before the 
authority who has received it, before it has been followed by any 
prosecution or injury to another person, is exempt from all punish- 
ment; see also s. 204 as to the spontaneous renouncement of a 
duel, after challenge and acceptance ; and s. 310 as to the author 
of a conflagration, who extinguishes the fire before it has been 
discovered, and before any damage has resulted, and s. 46 as to 
the abandonment of attempts. 

The jury has not to pronounce on the existence of extenuating 
circumstances unless the question is expressly put, on the demand 
of the public minister or the accused, or by order of the Court. — 
Germ. C. P. C, 297. It is otherwise in France. C. P. C, 341. 
But if the accused be under 18, or a deaf-mute, an accessory question as 
to discernment must be put. — Germ. C. P. C, 298. After all ques- 
tions have been put, the public minister and the accused may 
address the jury on the question of culpability, and again, after 
the verdict has been rendered, thev may make observations as 
to the application of punishment. — Id., 299, 314. 

302. If the jury are not unanimous, the Judge may 

Procedurewherejury require them to retire for further con- 

diff6'« sideration. After such a period as 

the Judge considers reasonable, the jury may deliver their 

verdict, although they are not unanimous. 

** After such a period as the Judge considers reasonable." The 
exercise of such discretion by a Judge cannot be reviewed by a 
Court of error.— Tft/ww v, Beg.y 1 L. B., Q. B., 289. 
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803. Unless otherwise ordered by the Cbvtrt» the jtny 

shall return 6, verdict on all the^ 

oii^h dJS^ ^^^ charges on which the accused is tried, 

^^ and the Judge may ask th^n sock 

*udg« may qnestloa questions as are Accessary to aseer- 

^^^' tain what their verdict is. 

QaeBMons and an- Such questions and the toswets tO' 
awera to be reoorded. them shall be recorded. 

^ If the jury do not pronounce affirmatiyely or negatively (m faets^ 
necessary to establish the guilt or the innocence of ^e defendant,, 
the Court shall direct a new triaL"— Lou. C. P. C, 380. Article 391 
is very important It enacts that, '* if a verdict of acquittal e^all be 

fiven on anjr act of accusation, so defective that no judgment could 
ave been given against the defendant if he had been convicted, he 
shall not be discharged, but may again be indicted and brought ixy 
trial for the same offence." Article 395 is as follows : — " In like 
manner, if the jury bring in a verdict that is neither an acquittid" 
nor a conviction, nor a special verdict, the Court may direct the jury 
to reconsider the verdict, and it shall not be recorded until it is 
brought in in some form from which it can be clearly understood what 
is the intent of the jury, whether to acquit, to oonviot^. or testis 
facts and leave the judgment to the Court." 

It is a ffeneral principle in France that the jury ai^e to find all t&e^ 
facts, including the existence of states of mind Tciroonstances de 
moraJit^) which collectively constitute the prisoners guilt, and that 
the Court of Assize is to say what is the legal effect of the facts 
found by the juiy, and what the punishment to be inflicted if thev 
amount to a conviction. The object of the questions to each of which 
the jury must answer ves or no, is to constitute when taken with the 
answers a statement of facts which will enable the Court to discharge 
their duty. The result, tiierefore, of a French trial by juiy is not 
to get a verdict of guilty or not guilty, but to get the lactB of the 
case stated in a form analogous to a special verdict in England, or to 
a special case in civil matters. If facts are proved at the trial, which, 
though distinct from, are accessory to the principal accusation, 
questions may be put to the jury on them. For instance, on a charge 
of robbery, a question may h& asked as to receiving ; on a charge of 
infanticide a question as to the suppression of the etat civile of a 
child (concealment of birth). — See Steph. Cr. L., i, 664, aeq. 

In France, the verdict of the junr is final only if it is clear, consis- 
tent, and categorical. — Cass., 9th Mieiy 1822, et passim ; or when it is 
neither contn^ctory nor ambiguous. — Cass., 29th April 1819 ; or 
when it completely and entirely disposes of all the charges. — Cass., 
6th December 1867, et passim. In Germany, if the Court considers 
that the declaration of the jury is not regular in form,^ or that it is 
fundamentally obscure, insufficient, or that it contains inconsistencies 
or contradictions, the President invites them to retire in order to 
remedy the defects, and this may be done several times until a proper 
and consistent verdict is returned. — Glenn. C. P. C, 309. From the 
Statement of Objects and Beasons it appears that a declaration is oon- 
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sidered insufficient when it leaves unanswered one or ihore questions^ 
and obscure, when the sense which the jury attach to it is not clearly 
apparent, or when it is such that the jury may be suspected of having 
imperfectly imderstood the question put to them. 

Meld, in South Carolina, that where several distinct offences are 
charged in different counts of an indictment, all growing out of the 
same act or acts, even though subject to different punishments, a 
general verdict of guilty may be rendered, under proper instructioiis.'-' 
18 S. C, 149. 

304j, When by accident or mistake a wrong verdict m 

Amending verdict. ^^^^,^1^^^ the juiy may, before or im- 
mediately after it is recorded, amend 
the verdict, and it shall stand as ultimately amended. 

In Grermany, when the jury are invited to retire owing to funda* 
mental defects in the verdict, they are not bound in their new 
deliberations by any part of their preceding declaration ; and if 
necessary, the former questions put to them may be modified or 
amplified. — Grerm. C. P. C, 306, 311. But the rectified declaration' 
must be written side by side with the anterior declaration, so that 
ihe latter remains legible. — Id,, 312. 

305, When in a case tried before a High Court then 

jury are unanimous in their opinion or 

Oo^^w^n to pr^w^ vflien as many as six are of one opinion, 

and the Judge agrees with them, the^ 

Judge shall give judgment in accordance with such opinion. 

When in any such case the jury are satisfied that they 

will not be unanimous, but six of them are of one opinion, 

the foreman shall so inform the Judge. 

If the Judge disagrees with the: 
Disohargeof juryin majority, he shall at once discha^e. 
o er cases. ^j^^ .^^^ 

If there are not so many as six who i^ee in opinion, 
the Judge shall, after the lapse of sudi time as he thinks 
reasonable, discharge the jury. 

306 When in a case tried before the Court of Session^ 
the Judge does not think it necessary' 

S ^i'iwhento^revaif *^ express disagreement with the ver- 
essionw en prevai . ^.^^ ^^ ^^^ jurors or of a miyoriij^ 

of the jurors, he shall give judgment accordingly. 

If the accused is acquitted, the Judge shall record judg- 
ment of acquittal. If the accused is convicted^ the Judge 
shall pass sentence on him according to law. 

In England, the jury consists of twelve men, and their verdict 
must be unanimous. In Scotland (2 Hume, 308), the jury consists of 
fifteen, and a majority suffices. In Scotland, there is an intermediate 
verdict of "not proven," which is substantially a verdict of "not 
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guilty," and is res Jiidtcata barring another trial. In France 
(C. P. C, 347), the decision of the jury is pronounced according to the 
majority. The jury consists of twelve, and if the numbers are equal, 
the accused gets the benefit. So in Germany, C. O. J., 198. There 
must be a majority of two-thirds (or 8 jurors oat of 12) for a decision 
unfavourable to the accused on a question of culpability. As to extenu- 
ating circumstances, if there are six against six, the accused gets the 
benefit. In other cases the number of voices need not be annoimced, 
C. O. J., 198 ; C. P. C, 262, 297, 307. In France a simple majority 
suffices for a verdict of extenuating circumstances ; for aggravating 
circumstances a majority of more than seven voices is necessary. 

In France, if the accused is convicted, and the Court thiiiks that 
the jury are entirely mistaken, it may suspend judgment and send 
the case to the next session to be submitted to a new jury. After 
the finding of the second jury, the case cannot again be retried, even 
though the second finding be the same as the first. — C. P. C, 352. 

The English rule laid down in BushelVs case is that a jury cannot 
lawfully be punished by fine, imprisonment, or otherwise, for find- 
ing against tne evidence, or against the direction of the Judge. — 
Vaughan, R., 135 ; 6 St. Tr., 999. The reason for this rule is that 
the jury originally were in a maimer witnesses, being chosen from 
the hundred where the occurrence took place. It was urged in 
the above case that the Judge cannot punish the jurjr for going 
against their evidence, wJien he cannot know what their eviden^ce is. 
The jury have other evidence besides what is deposed in Court, 
for being returned of the vicinage, whence the cause of action 
ariseth, the law supposeth them thence to have sufficient knowledge 
to try the matter in issue (and so they must), thotigh no evidence 
were given on either side in Court, but to this evidence the Judge 
is a stranger. — ^Broom, Const. Law, (2nd Ed.) J.31. Those who object 
to the provisions of the following section (307) forget what was 
the origm of trial by jury in England. But for that origin, it 
seems certain that Yaughan, C. J., would not have laid down the 
law as he did in Bushell's case. — See notes under s. 219, P. C, 
and the cases of Sir Nicholas Throckmorton and Lilbume, 1 St. 
Tr., 869 ; 5 St. Tr., 445. In Floi/d v. Barker, 12 Eep., 23, it was 
resolved that when a jury hath acquitted a felon or traitor 
aeainst manifest proof, then they may be charged in the Star 
CSiamber for their partiality in finding a manifest oflfender not guilty 
ne maleficia remanerent impunita. Great inroads have been made 



in England on the institution of trial by ju^. The powers 
of summary conviction vested in Justices oi the Peace have been 
amplified.— Broom, Com. Law. (6th Ed.), 956; 42 & 43 Vict., 
c. 49. Judges of superior and of coimty Courts have been 
empowered in a majority of cases to adjudicate alone on causes 
heard before them.— M, 66—79 ; 15 & 16 Vict., c. 76, ss. 46 & 47 ; 
17 & 18 Vict., c. 125, s. 1, rep. «by 46 & 47 Vict., c. 49. See 
rules of Supreme Court, 1883, Ord. 36, Rules 2—9. 

307. If in any such case the Sessions Judge disagrees 

Procedure where Ses- with the verdict of the jurors, or of 

Bions Judge disagrees a majority of the jurors, on all or 

with verdict. g^y Qf tjj^ charges on which the 
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accused has been tried ; so completely that he considers it 
necessary for the ends of justice to submit the case to 
the High Court, he shall submit the case accordingly, 
recording the grounds of his opinion, and, when the ver- 
dict is one of acquittal, stating the oflfence which he con- 
siders to have been committed. 

Whenever the Judge submits a case under this section, 
he shall not record judgment of acquittal or of conviction 
on any of the charges on which the accused has been tried, 
but he may either remand the accused to custody or admit 
him to bail. 

In dealing with the case so submitted, the High Court 
may exercise any of the powers which it may exercise on 
an appeal ; but it may acquit or convict the accused of 
any offence of which the jury could have convicted him 
upon the charge framed and placed before it ; and, if it 
convicts him, may pass such sentence as might have been 
passed by the Court of Session. 

In Italy, if the Judges of the Court of Assize are convinced that 
the jury are mistaken on the principal fact, they must suspend 
judgment and send the case to the ensuing Session to be tried by 
another jury (which must not include any of the former jury). But 
sentence must be pronounced in accordance with the verdict of the 
second jury, though it be conformable to the first. — Ital. C. P. C, 
509. The same procedure is adopted in France, Austria, and Ger- 
many.— Fr. C. P. C, 352 ; Aust. C. P. C, 332 ; Germ. C. P. C, 317. 
But in Germany it is necessary that the jury should be fundamen- 
tally mistaken to the prejudice of the accused. There is no appeal 
against the order directing the case to be re-tried. The order is a 
simple direction, in which no reasons are stated, but it is necessary 
that all three Judges of the Tribunal should be unanimous. 

0, — Re-trial of Accused after discharge of Jury. 

308. Whenever the jury is discharged, the accused shall 
, . ^ J "^^ detained in custody or on bail (as 

af^r1lla?go^ry' ?« case -naj, be), and shall be tried 
by another jury, unless the Judge 
considers that he should not be re-tried, in which case 
the Judge shall make an entry to that effect on the charge, 
and such entry shall operate as an acquittal. 

jff". — Conclusion of trial in Cases tried with Assessors, 

309. When, in a case tried with the aid of assessors, 
^ ,. . . . the case for the defence and the pro- 

of aS^S;*?' °'"'"" secutor's reply (if any) are concluded, 
the Court may sum up the evidence 
P., c. c. u 11 
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for the prosecution and defence, and shall then require each 

of the assessors to state his opinion orally, and shall record 

sucti opinion. 

The Judge shall then give judgment ; but in doing so 
_ shall not be bound to conform to the 

u gmen . opinions of the assessors. 

If the accused is convicted, the Judge shall pass sentence 

on him according to law. 

I.-^Procedute in case of previous Conviction. 

310. In the case of a trial by jury or with the aid of 

assessors, where the accused is charged 

P^K'^n^oC' With an offence committed after a 

previous conviction for any offence, 

the procedure laid down in sections 271, 286, 305, 306, and 

309 shall be modified as follows : — 

(a) The part of the charge stating the previous convic- 
tion shall not be read out in Court, nor shall the accused 
be asked whether he has been previously convicted as 
alleged in the charge, unless and until he has either pleaded 
guilty to, or been convicted of, the subsequent offence. 

(&) If he pleads guilty to, or is convicted of, the subse- 
quent offence, he shall then be asked whether he has been 
previously convicted as alleged in the charge. 

(c) If he answers that he has been so previously con- 
victed, the Judge may proceed to pass sentence on him 
accordingly ; but, if he denies that he has been so pre- 
viously convicted, or refuses to, or does not, answer such 
question, the jury or the Court and the assessors (as the 
case may be) shall then inquire concerning such previous 
conviction, and in such case (where the triS is by jury) it 
shall not be neceSsaiy to swear the jurors again. 

J". — List of Jurors for High Court, and summoning 
Jurors for that Court. 

311. In each Presidency-town, the jurors' book for the 
, year current when this Code comes 

^^^^^ ' into force shall be taken as contain- 

ing a correct list of persons liable to serve as jurors under 
this chapter. 
Those persons, whose names are entered in the jurors' 
. ^ . , book as being liable to serve on special 
juS^^ "^ j^^i^s o^ly sball be deemed to be 

persons privileged and liable to serve 
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only as special jurors under this chapter during the year 
for which the said list has been prepared. 

312. The names of not more than four hundred persons 
Number of special shall at any one time be entered in 

jurors. the special jurors' list. 

As amended by Act V, 1887, s. 2. 

313. The Clerk of the Crown shall, before the first day 

of April in each year, and subject to 

sp^cLlfL^r"""' ^^'^^ ^^^ «^ t^« Hig^ Court from 
time to time prescribes, prepare — 

(a) a list of all persons liable to serve as common 
jurors ; and 

(b) a list of persons liable to serve as special jurors only. 
Regard shall be had, in the preparation of the latter 

list, to the property, character, and education of the persons 
whose names are entered therein. 

No person shall be entitled to have his name entered in 
the special jurors' list merely because he may have been 
entered in the special jurors' list for a previous year. 

The Governor-General in Council in the case of the 
High Court at Calcutta, and in the case of other High 
Courts, the Local Government may exempt any salaried 
officer of Government from serving as a juror. 

The Clerk of the Crown shall, subject to such rules as 
aforesaid, have full discretion to pre- 

to be proper, and there shall be no 
appeal from, or review of, his decision. 

In England, the qualification for a common juror is that of being 
an owner of freehold estate of £10 a year, or a leasehold of £20, or 
being a householder rated at £20, or in Middlesex at £30. The 
qualification of special jurors is the occupation of a house of £50 in 
large towns, and £100 elsewhere, or being a banker or merchant, 
or entitled to be called Esquire. — 33 & 34 Vict., c. 77, s. 6. 

314. Preliminary lists of persons liale to serve as 
Publication of lists common jurors and as special jurors, 

l)reliminary and re- respectively, signed by the Clerk of 
^^^' the Crown, shall be published once 

in the local official Gazette before the fifteenth day of 
April next after their preparation. 

Revised lists of persons liable to serve as common 
jurors and special jurors, respectively, signed as aforesaid. 
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Rhall be published once in the local official Gazette before 
the first day of May next after their preparation. 

Copies of the said lists shall be affixed to some con- 
spicuous part of the court-house. 

315. Out of the persons named in the revised lists 
Number of jurors to aforesaid, there shall be summoned 

be Bummoned in Presi- for each sessions in each Presidency- 
denoy-town. ^^^^ ^t least twenty-seven of those 

who are liable to serve on special juries, and fifty-four of 
those who are liable to serve on common juries. 

No person shall be so summoned more than once in 
six months unless the number cannot be made up without 
him. 

If, during the continuance of any sessions, it appears 

that the number of persons so sum- 

^S^pplementary sum- ^^^^^ j^ ^^^^ sufficient, such number 

as may be necessary of other persons 
liable to serve as aforesaid shall be summoned for such 
sessions. 

316. Whenever a High Court has given notice of its 
Summonin? jurors intention to hold sittings at any place 

outside the Presidency- outside the Presidency-towns for the 
*^^°^* exercise of its original criminal juris- 

diction, the Court of Session at such place shall, subject 
to any direction which may be given by the High Court, 
summon a sufficient number of jurors from its own list, 
in the manner hereinafter prescribed for summoning 
jurors to the Court of Session. 

317. In addition to the persons so summoned as jurors. 
Military jurors ^^^ ®^^^ Court of Session shall, if it 

' thinks needful, after communication 

with the Commanding Officer, cause to be summoned such 
number of Commissioned and Non-Commissioned Officers 
in Her Majesty's Army resident within ten miles of its 
place of sitting, as the Court considers to be necessary 
to make up the juries required for the trial of persons 
charged witn offences before the High Court as aforesaid. 

All officers so summoned shall be liable to serve on such 
juries notwithstanding anything contained in this Code; 
but no such officer shall be summoned whom his Com- 
manding Officer desires to have excused on the ground 
of urgent military duty, or for any other special military 
reason. 
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318. Any person summoned under section 315, sec- 

tion 316 or section 317, who, without 

quired by the summons, or who, having 
attended, departs without having obtained the permis- 
sion of the Judge, or fails to attend after an adjournment 
of the Court after being ordered to attend, shall be deemed 
guilty of a contempt, and be liable by order of the Judge 
to such fine as he thinks fit ; and, in default of payment 
of such fine, to imprisonment in the civil jail until the 
fine is paid. 

K. — List of Jurors and Assessors for Court of Session, 
and summoning Jurors and Assessors for that Court. 

319. All male persons between the ages of twenty-one 

and sixty shall, except as next here- 

Liability to serve as inafter mentioned, be liable to serve 

lurors or assessors. . ' , . • i i 1 1 

*• as jurors or assessors at any tnal held 

within the district in which they reside. 

In France jurors must be 30 years of age and in full possession of 
political and civil rights. — C. P. C., 381. 

320. The following persons are 
Exemptions. exempt from liability to serve as jurors 

or assessors, namely : — 
(a) Officers in civil employ superior in rank to a District 
Magistrate ; 
(6) Judges; 

(c) Commissioners and Collectors of Revenue or Cus- 
toms; 

(d) Persons engaged in the Preventive Service in the 
Customs Department ; 

(e) Persons engaged in the collection of the revenue 
whom the Collector thinks fit to exempt on the ground 
of official duty ; 

(/) Persons actually officiating as priests or ministers of 
their respective religions; 

(g) Persons in Her Majesty's Army, except when, by 
any law in force for the time being, they are specially made 
liable to serve as jurors or assessors; 

(h) Surgeons and others who openly and constantly 
practise the medical profession ; 

(i) Persons employed in the Post Office and Telegraph 
Departments ; 
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(j) Persons exempted from personal appearance in Court 
under the provisions of the Code of Civil Procedure, sec- 
tions 640 and 641 ; 

(k) Other persons exempted by the Local Government 
from liability to serve as jurors or assessors. 

321. The Sessions Judge and the Collector of the 

District or such other officer as the 
List of jurors and ^^^^1 Government appoints in this 
*''®*^"* behalf, shall prepare and make out in 

alphabetical order a list of persons liable to serve as jurors 
or assessors and qualified in the judgment of the Sessions 
Judge and Collector or other officer as aforesaid to serve as 
such and not likely to be successfully objected to under 
section 278, clauses (b) to (h), both inclusive. 

The list shall contain the name, place of abode, and 
quality or business of every such person; and if the person 
is an European or an American, the list shall mention the 
race to which he belongs. 

322. Copies of such list shall be stuck up in the office 

f r t ^^ *^® Collector or other officer as 

u ca on o la . aforesaid, and in the court-houses of 

the District Magistrate and of the District Court, and in 

some conspicuous place in the town or towns in or near 

which the persons named in the list reside. 

323. To every such copy shall be subjoined a notice 
Ob' f to li t stating that objections to the list will 

^^ ^ ^ * be heard and determined by the Ses- 

sions Judge and Collector or other officer as aforesaid, at 
the Sessions court-house, and at a time to be mentioned in 
the notice. 

324. For the hearing of such objections, the Sessions 

T>^«-»;^„ «# lini. Judge shall sit with the Collector or 

Keyision of list. j.t_ *^ «» /» 'j j i_ n 

other officer as aforesaid, and shall, 

at the time and place mentioned in the notice, revise the 
list and hear the objections (if any) of persons interested 
in the amendment thereof, and shall strike out the name of 
any person not suitable in their judgment to serve as a 
juror or as an assessor, or who may establish his right to 
any exemption from service given by section 320, and 
insert the name of any person omitted from the list whom 
they deem qualified for such service. 

In the event of a difference of opinion between the Ses- 
sions Judge and the Collector or other officer as aforesaid. 
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the name of the proposed juror or as^ssor shall be omit|)ed 
from the list. 

A copy of the revised list shall be signed by the Sessions 
Judge and Collector or other officer as aforesaid and sent to 
the Uourfc of Session. 

Any order of the Sessi'ons Judge and Collector or other 
officer as aforesaid in preparing and revising the list shall 
be final. 

Any exemption not claimed under this section shall be 
deemed to be waived until the list is next revised. 

325. The list so prepared and 
^^Aunual revwion of ^^^.^^^ ^^^j ^^ again^revised once in 

every year. 
The list so revised shall be deemed a new list, and shall 
be subject to all the rules hereiubefore contained as to the 
list originally prepared. 

326. The Sessions Judge shall ordinarily, three days at 
DistriotMagistrateto l^ast before the day which he may 

Bommon jurors and as- from time to time fix for holding the 
^^^^^* sessions, send a letter to the District 

Magistrate requesting him to summon as many persons 
named in the said revised list as seem to the Sessions 
Judge to be needed for trials by jury and trials with the 
aid of assessors at the said sessions, the number to be sum- 
moned not being less than double the number required for 
any such trial. 

The names of the persons to be summoned shall be 
drawn by lot in open Court, excluding those on the revised 
list who have served within six months, unless the number 
cannot be made up without them ; and the names so drawa 
shall be specified in the said letter. 

327. The Court of Session may direct jurors or asses- 
Power to summon ^^^ ^o be summoned at other periods 

another set of jurors than the period specified in section 
or assessors. 326, when the number of trials before 

the Court renders the attendance of one set of jurors or 
assessors for a whole session oppressive, or whenever for 
other reasons such direction is found to be necessary. 

328. Every suippaons to a juror or assessor shall be in 

writing, and shall require his atteud- 
Form and service of auce as a juror or assessor, as the case 
summons. may be, at a time and place to be 

therein specified. 
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329. Where any person summoned to serve as ajaror 
WhenGtovemmentor or assessor is in the service of Govem- 
Rallwiwr servant may be ment or of a Railway Company, the 
exonsed. Court to serve in which he is so sum- 

moned may excuse his attendance if it appears, on the 
representation of the head of the office in which he is em- 
ployed, that he cannot serve as a juror or assessor, as the 
case may be, without inconvenience to the public. 

330. The Court of Session may 
teni'^of^jwor'^^ ^^^ reasonable cause excuse any juror 
seesor. or assessor from attendance at any 

particular session. 

331. At each session, the said Court shall cause to be 
made a list of the names of those 
seBsorsattendiS^ "" who have attended as jurors and as- 
sessors at such session. 
Such list shall be kept with the list of the jurors and 
assessors as revised under section 324. 

A reference shall be made in the margin of the said re- 
vised list to each of the names which are mentioned in the 
list prepared under this section. 

332. Any person summoned to attend as a juror or 
Penalty for non- ^ ^^ assessor who, without lawful 

attendance of juror or excuse, fails to attend as required by 
*^®®^^'^* the summons, or who, having attend- 

ed, departs without having obtained the permission of the 
Court, or fails to attend after an adjournment of the Court 
after being ordered to attend, shall be liable, by order of the 
Court of Session, to a fine not exceeding one hundred rupees. 

Such fine shall be levied by the District Magistrate by 
attachment and sale of any moveable property belonging 
to such juror or assessor within the local limits of the juris- 
diction of the Court making the order. 

In default of recovery of the fine by such attachment and 
sale, such juror or assessor may, by order of the Court of Ses- 
sion, be imprisoued in the civil jail for the term of fifteen 
days, unless such fine is paid before the end of the said term. 

i. — Special Proviaiona for High Courts. 

333. At any stage of any trial before a High Court 
Power of Advocate- nnder this Code before the return of 

General to stay prose- the verdict, the Advocate-General 
cation. naay, if he thinks fit, inform the Court 
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on behalf of Her Majesty that he will not further prose- 
cute the defendant upon the charge ; and thereupon all 
proceedings on such charge against the defendant shall be 
stayed, and he shall be discharged of and from the same. 
But such discharge shall not amount to an acquittal unless 
the presiding Judge otherwise directs. 

334. For the exercise of its original criminal jurisdic- 

tion, every High Court shall hold sit- 

venient intervals as the Chief Justice 
of such Court from time to time appoints. 

335. The High Court shall hold its sittings at the place 

at which it now holds them, or at such 

tiS*^^ ''*' ^^^^^ Pla<5^ (if a^y) as ^^^ Governor- 

General in Council in the case of the 
High Court at Fort William, or the Local Government in 
the case of the other High Courts, may direct. 

But it may, from time to time in the case of the High 
Court at Fort William with the consent of the Governor- 
General in Council, and in all other cases with the consent 
of the LoQal Government, hold sittings at such other places 
within the local limits of its appellate jurisdiction as the 
High Court appoints. 
Such officer as the Chief Justice directs shall give notice 
Notice of sittinirs beforehand in the local official Gazette 
of all sittings intended to be held for 
the exercise of the original criminal jurisdiction of the 
High Court. 

This appears to be the only section in the Code in which any- 
thing is said as to place of sitting. The Grerman Code of Judicial 
Organisation (98) provides that Coui^s of Assize may sit in any part 
of their jurisdiction. This provision is sometimes made use of 
in case of epidemic, of an oflfence committed inside a prison, to 
avoid excessive expense in summoning large numbers of witnesses 
from distant places, or when the pubUc safety may be endangered 
by the transfer of a large number of witnesses or accused 
imder custody. 

336. The High Court may direct that all European 

^ . , ^ _, British subjects and persons liable to 

roSaTBriti^S^Lb^jeft": Je tried by it under section 214 who 

have been committed for trial by it 

within certain specified districts or during certain specified 
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periods of the year, shall be tried at the ordinary place of 
sitting of the Court, 

or direct that they shall be tried at a particular place 
named. 



CHAPTER XXIV. 
GENERAL PKOYISIONS AS TO INQTHBIES AND TRIALS. 

337. In the case of any offence triable exclusively by 

^ _ . , the Court of Session or High Court, 

aoJomXe^'" the District Magistrate, a Presidency 

Magistrate, any Magistrate of the first 
class inquiring into the offence, or, with the sanction of 
the District Magistrate, any other Magistrate, may, with 
the view of obtaining the evidence of any person supposed 
to have been directly or indirectly concerned in, or privy 
to, the offence under inquiry, tender a pardon to such 
person on condition of his making a full iand true disclo- 
sure of the whole of the circumstances within his know- 
ledge relative to such offence, and to every other person 
concerned, whether as principal or abettor, in the commis- 
sion thereof. 

Every person accepting a tender under this section shall 
be examined as a witness in the case. 

Such person, if not on bail, shall be detained in custody 
until the termination of the trial by the Court of Session or 
High Court, as the case may be. 

Eveiy Magistrate, other than a Presidency Magistrate, 
who tenders a pardon under this section, shall record his 
reasons for so doing ; and when any Magistrate has made 
such tender, and examined the person to whom it has 
been made, he shall not try the case himself, although the 
offence which the accused appears to have committed may 
be triable by such Magistrate. 

In England, accomplices need not be pardoned in anj case before 
giving evidence. Where an accomplice has given evidence against his 
companions, it is a mere matter of discretion with the prosecutor 
whether to indict the former afterwards, and the Judge has no power 
to quash such indictment if prosecuted. But in ScoUand, the Ck>urt 
will quash the indictment, and the witness is so informed before his 
examination. — 2 Hume, 367. In India, accomplices need not be par- 
doned before they are admitted as witnesses ; but it has been held 
that persons actually accused and in the dock cannot be examined ; 
but thejr may be examined after they havje been discharged, acquitted 
or convicted. — L L. R, 1 Bom., 610, 619. 
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In China, whoever, having committed an oflfence, surrenders him- 
self voluntarily, and acknowledges his guilt to a Magistrate, before 
it is otherwise discovered, shsSl be freely pardoned ; but all claims 
upon his property, on the part of Government or of individuals, shall 
nevertheless be duly liquidated. If the voluntarv confession is in- 
accurate and imperfect, he shall be liable to punishment for as much 
of the offence committed by him as he had endeavoured to conceal. 
If the offender does not confess his guilt until he is informed that a 
charge or information is to be laid against him, tlie punishment is not 
entirely remitted, but mitigated two degrees. Eestoration of plunder 
or of a bribe is deemed equal to confession at a legal tribunal, and 
entitles to pardon ; but if such restitution takes place only after he 
knows he will be conn)lained against, the punishment is mitigated by 
two degrees. — China r. C, 25. 

The Indian Code is not so well adapted as the French Code for in- 
ducing accomplices to give information. In India the offence must 
have been committed and partially discovered ; and it must be an 
offence which is triable only by a Court of Session, that is, murder 
and a few other heinous offences. In several cases the French 
Penal Code contains sections enacting that guilty persons will be 
exempt from punishment, if, before the completion of the offence 
and before the mstitution of any prosecution, they inform the author- 
ities, or even if, after commencement of prosecution, they procure the 
arrest of the guilty persons. — See ss. 108 (offences against the State), 
138 (counterfeit coin) Fr. P. C. See Belg. P. C, 136. 

No doubt the Indian police often send up an implicated person as 
the principal witness, and, if this were not done, the case would often 
not be sent up at all. But what is required is that the commission 
of offences snould be prevented by the certain knowledge that in- 
formation must procure a pardon. However, persons who thus give 
information in France are liable to be placed under police supervision 
for life or for a time. 

338. At any time after commitment, but before judg- 

ment is passed, the Court to which 
def o7 pa^on.'^* ^"^ *^^ commitment is made may, with 

the view of obtaining on the trial the 
evidence of any person supposed to have been directly or 
indirectly concerned in, or privy to, any such offence, 
tender, or order the committing Magistrate or the District 
Magistrate to tender, a pardon on the same conditon to 
such person. 

339. Where a pardon has been tendered under section 

337 or section 338, and any person 
Commitment of per- ^ho has accepted such tender has, 
S^^tendTrr""" " either by wilfully concealing anything 
essential or by giving false evidence, 
not complied with the condition on which the tender was 
made, he may be tried for the offence in respect of which 
the pardon was so tendered., or for any other offence of 
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which he appears to have been guilty in connection with the 
same matter. 

The statement made by a person who has accepted 
a teuder of pardon may be given in evidence against 
him when the pardon has been withdrawn under this 
section. 

No prosecution for the offence of giving false evidence 
in respect of such statement shall be entertained without 
the sanction of the High Court. 

34jO. Every person accused before 
h^^^iL *" any Criminal Court may of right be 

defended by a pleader. 

In Italy accused persons charged with crimes or delicts, must be 
defended. If he hais no defender, the Court will appoint one for him. 
— Ital. C. P. C, 275. In Italy, an accused must be defended by an 
advocate, &c., and such advocate, if named, must undertake the duty. 
If he refuses without any lawful excuse, or if his defence is careless 
and perfunctory (trascurata), the Court can warn him and, in the case 
of a second offence, can suspend him from the exercise of his functions 
for not less than 15 days or longer than three months. The same dis- 
ciplinary measures can be taken against advocates and procureurs, 
wno, by their conduct of the case or by their act, are wanting in the 
respect due to the dignity of the Judges, or are guilty of any other 
kind of reprehensible conduct in the exercise of their functions, 
without piejudice to the provisions of Article 480 of the Penal Code, 
if the omission or failure of duty constitutes a particular offence. In 
case of suspension, there is an appeal. — Ital. C. P. C., 632 — 637. A 
similar right of being defended is given in England by 11 and 12 
Vict., c. 43, s. 12 ; but it does not give the defendant any right to have 
the case adjourned in order to procure the assistance of counsel or 
attorney, although he has previously had no opportunity of procur- 
ing it—R. V. BigginSy 5 L. T., N. S., 605. 

In trials before the Court of Assize in France, the accused is not 
allowed to communicate with his coimsel till after his examination by 
the President of the Court of Assize.— C. P. C, 302. The President 
is bound to warn the counsel that he must not say anything against his 
conscience or against the respect due to the laws, and that he must 
express himseS with decency and moderation.---See notes under 
s. 256, supra. 

In England it is usual to allow counsel to address the justices on 
behalf of the accused, but this is in the justices' discretion. 

In India, as in England, the prisoner is not entitled to have counsel 
assigned to him to deiend him gratuitously (except in cases of treason in 
En^and). In capital cases the Judge generally requests some counsel, 
wimout an attorney, so to act ; and a counsel never refuses. In 
France (C. P. C, 294) the accused chooses his own counsel ; and if 
he fails to do so, the «f udge must appoint one for him. In Scotland 
every prisoner, however poor, is entitled by Statute 1587, c. 91, to 
have a counsel to defend him. If no other counsel are present, the 
sheriff of the country, who is a counsel generally in actual practice, 
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and who must give his attendance at circuit, is named by the Court 
to defend. — Eetterson, 'Ens. and Scotch Law, p. 331. 

In New York if the indictment be for an oflfence punishable with 
death, two counsel on each side may argue the case to the jury ; in 
which case they must do so alternately. If it be for any other oifence 
the Court may, in its discretion, restrict the argument to one counsel 
on each side. — N. Y. C. P. C, 442. The same rule applies to the 
hearing of appeals. The counsel for the defendant is entitled to the 
closing argument. 

In liouisiana, if the accused alleges that he is unable to procure 
counsel, the Court shall assign some licensed attorney to conduct his 
defence under his direction. — ^Lou., C. P. C, 289. But a Magistrate 
has no power to assign counsel. 

In serious cases both in England and on the Continent, the Court 
appoints counsel for the accused. Lou. P. C, 15, enacts that " if the 
accused declare himself unable to procure counsel, the Court shall 
assign him an advocate." 

In Canada, persons on trial for felony may make full defence by 
two counsel and no more. — 8 L. C. J., 85. Two parties accused of the 
same oflfence are not entitled to a separate defence. — 5 R L., 746. 
In one case it was held that only one counsel might argue, no matter 
how many accused persons there were. 

In Germany the accused mav be defended in all cases. He 
nmst be defended before the tribunal of the Empire (which takes 
cognizance of cases of treason. Article 136 of the Code d^ Organisation 
Judiciaire) and before the Cour d* Assises (which tries all crimes 
which are not triable by the Criminal Chambers of the District 
Tribunals). The employment of a defender is also obligatory in 
the following cases : (1) when the accused is deaf or dumb, or is 
under 16 : (2) when the oflfence is a crime and the accused demands 
a defender. But this does not apply to delicts which only become 
crimes by reason of la r^idive. The President of the Court must 
appoint a defender, if the accused has not already chosen one. 
If the person appointed does not appear, or refuses to act, any 
costs occasioned by his refusal are charged to him, and he is also 
liable to the disciplinary punishments laid down in the law of the 
1st July 1878, concerning legal practitioners, namely, warning, 
reprimand, fine up to 3,(]00 marks, exclusion from all practice. 
Judicial functionaries (who are not Judges) and Jurisconsults, 
who have passed the first examination, may be named as defenders 
as well as advocates. Several accused may be defended by one 
person, if their interests do not clash. In case of doubt, the Court 
will decide this point.— Germ. C. P. C, 137—146. The husband 
of an accused woman may take part at the trial, and will be heard, 
if he demands it, but a similar right is not given to the wife of 
the accused. The father and guardian of a minor have the same 
right. The Advocate appointed by the Court to defend the accused 
smtll be remunerated according to a fixed tariflf, the amount being 
payable from the public treasury — id,, 149, 150. Under the law of 
the 7th July 1879 aavocates are paid as follows in penal cases : in 
the lower Courts (tribimal des ^hevins) 12 marks ; in the Criminal 
Chamber of the District Tribunal, 20 marks : in the Court of Ajssize 
or the Tribimal of the Empire, 40 marks. If the trial lasts several 
days, and in one or two other special cases, the rate may be increased 
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by one-half. Onlj enrolled advocates and professors of law have the 
right to defend an accused : other persons cannot do so except with 
the permission of the Court. — Germ. C. P. C, 138. 

In Austria accused and his defender can question witnesses 
only through the President of the Court. In Grermany the Court 
may permit them, and also the public minister and jurors, to put 
questions direct. The accused can never be interrogated except by 
the President.— Aust. C. P. C, 319 ; Germ. C. P. C, 239. The 
Court may withdraw its permission, if abused, and may always 
prevent the putting of any improper or irrelevant question. — Germ. 
C. P. C, 240. 

In England not more than two counsel are entitled to address 
the Court for a prisoner during the trial upon a point of law. Sev- 
eral defendants may appear by separate counsel, and each is entitled 
to a reply.— -R. v. Bernard, 1 F. & F., 240 ; also O'Connell v. Eeg,, 
11 C. & F, 166. 

In England a Queen's counsel ought not to be counsel for the 
defendant without a licence from the Queen, or at least a letter from 
the Secretary of State.— i2. v. Bartlett, 2 C. & K., 321 ; see also 
K V. JoneSy 9 C. & P., 401. Government pleaders in India should 
not be permitted to appear for accused persons in trials or appeals 
of any importance. 

In Austria the President must remind the parties, after a case is 
called, " that every person appearing before the Court must conduct 
himself with the reverence and moderation which is due to it, and in 
particular that the duty of the counsel of the parties is only to serve 
the cause of truth and justice ; that, while it is allowable to avail 
themselves of all that is necessary for the defence of their clients, 
they should avdid all that is contrary to their consciences or the laws." 
The accused may not advise with his counsel in regard to his answers, 
before replying to questions addressed to him. 

341. If the accused, though not insane, cannot be made 

to understand the proceedings, the 

Procedure where Court may proceed with the inq uiry 

accusea doeB not under- ^„ i.«:«i . «« j :^ xu^ .w.«^ ^^ ^ /^^ , x 

stand proceedings. or tnal ; and, in the case of a Court 

other than a High Court, if such 
inquiry results in a commitment, or if such trial results in 
a conviction, the proceedings shall be forwarded to the High 
Court with a report of the circumstances of the case, and 
the High Court shall pass thereon such order as it thinks fit. 

At trials in France, if the accused is a deaf-mute and cannot write, 
the President must appoint as interpreter the person who is most 
accustomed to speak with him : so in the case of a deaf-mute wit- 
ness. If either can write, the questions are written down and shewn 
to the deaf-mute, who must write down his answers. — ^C. P. C, 333. 

342. For the purpose of enabling the accused to explain 
_ ^ . , any circumstances appearing in the 

tl^^. "^ evidence against him, the Court may 

at any stage of any inquiry br tried, 
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without previously warning the accused, put such ques- 
tions to him as the Court considers necessary, and snail, 
for the purpose aforesaid, question him generally on the 
case after the witnesses for the prosecution have been 
examined, and before he is called on for his defence. 

The accused shall not render himself liable to punish- 
ment by refusing to answer such questions, or by giving 
false answers to them ; but the Court and the jury (if any) 
may draw such inference from such refusal or answers as 
it thinks just. 

The answers given by the accused may be taken into 
consideration in such inquiry or trial, and put in evidence 
for or against him in any other inquiry into, or trial for, 
any other offence which such answers may tend to show 
he has committed. 

No oath shall be administered to the accused. 

When an accused is to be tried by the Court of Assize, the Italian 
Code directs that he must be examined by the President of the Court 
within 24 hours of his arrival in the town where the Assizes are to 
be held.— Ital. C. R C, 466. 

In Italy the case is begun by an examination as to the general 
situation and the facts which constitute the subject of the accu- 
sation. At any stage of the case, the Court can make one or more 
of the accused retire in order to interrogate them separately upon 
every fact of the case. But when this is done, the Court must, 
before proceeding, inform the accused of what was happened in his 
absence.— Ital. C. P. C, 283. It is the same in France, C. P. C, 327. 

Several recent Statutes in England now enable parties standing 
in the position of accused persons to be sworn. Thus by the Mines 
Regulation Act, 1872 (35 and 36 Vict., c. 76, s. 63 and c. 77, s. 34, 
para. 4), an owner, agent or manager under charge of contravening 
either Act may, if he thinks fit, be sworn. By sec. 11 of the Conspi- 
racy, &c., Act 1875 (38 and 39 Vict., c. 86) both parties may be sworn 
in respect of offences under sees. 4 — 6. By the Licensing Act of 
1872 (35 and 36 Vict., c. 94, s. 51, para. 4) the defendant and his wife 
are competent to give evidence in summary proceedings under the 
Act. By the Explosives Act, 1875 (38 Vict., c. 17, s. 87\ an owner or 
occupier may, when charged in respect of any oflfence under the Act bv 
another person, if he thinks fit, be sworn and examined as an ordi- 
nary witness in the case. And in 1877 it was enacted by the Law 
of Evidence Amendment Act (40 and 41 Vict., c. 14, s. 1), that any 
indictment or proceeding for the non-repair of any public highway 
or bridge, or for a nuisance to any public highway, river, or bridge, 
and on the trial of any other indictment or proceeding instituted 
for the purpose of trying a civil right only, every defendant, &c., 
and the wife or husband of any such defendant, Bnall be admissible 
witnesses and ccymmellahle to give evidence. See also the Employers* 
Liability Act, ana the still more recent Criminal Law Amendment 
Act. Many more recent Statutes, such as the Margarine Act of 
187*7, make the accused a competent witness ; and a Bill is now beifore 
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Parliament to make accused persons competent witnesses in all 
cases. As to the examination of the accused, livingston remarks 
in his Introductory Report to the Louisiana Code of I^ocedure : 
"In the examination of the accused, the advantage is that, if 
guilty, he will frequently betray himself by his own story. The 
truth would be a confession. He must have recourse, therefore, to 
falsehood ; but, as error is infinite, he will state some things which 
can be easily disproved by circumstances or by other witnesses, and 
the investigation of which would lead to his conviction. Suppose 
him, on the other hand, to be innocent : his statements would contain 
the truth, because he has no need of concealment, and the circum- 
stances and witnesses, which would detect his falsehood, in the 
one case, will evince his truth in the other. If the Magistrate, who 
examines in this preparatory stage, were the tribunal which finally 
tries, there would be another advantage in permitting the interroga- 
tion of the accused, his looks, his manner of answering, his hesita- 
tion or promptitude, even his silence, would have their effect in 
determinmg on his innocence or guilt." 

Stephen, referring to early trials in England, says : " I am by no 
means sure that the practice of examining the prisoner pointedly 
and minutely at his trial was not an advantage to him if he was 
innocent ; and I doubt whether the absence of all rules of evidence, 
and the habit of reading depositions instead of having the witnesses 
produced in Court, made so much difference as our modem notions 
would lead us to believe." The writer of this is not only a renowned 
jurist, but one of the best of the English Judges. 

As to why an accused person is presumed to be innocent, Stephen 
says that " the true answer is, not that the presumption is probably 
true, but that society in the present day is so much stronger than the 
individual, and is capable of inflicting so very much more harm on 
the individual than the individual as a rule can inflict upon society, 
that it can afford to be generous. It is, however, a question of degree, 
varying according to time and place, how far this generosity can or 
ou^ht to be carried. Particular cases may well be imagined in which 
guilt instead of innocence would be presumed .... Suspected 

Eeople, after all are generally more or less guilty, and though it may 
e generous, for the reason already given, to act upon the opposite 
presumption, I do not see why a Government, not strong enoiigh to be 
generous, shxyuld shut their eyes to real probabilities in favour of a ftc- 
tion. This principle must be admitted, and the procedure of the 
period in question must be judged in the light of it, before it can be 
fairly criticised. I think such criticism would not be wholly un- 
favourable to it. The trials were short and sharp ; they were directed 
to the very point at issue, and, whatever disadvantages the prisoner 
was under, ne was allowed to say whatever he pleased ; his attention 
was pointedly called to every part of the case against him, and if he 
had a real answer to make, he had the opportunity of bringing it out 
effectively and in detail." Magistrates in India not only neglect 
their plain duty, but they needlessly lengthen cases, by omitting to 
put questions imder s. 342. Even in Calcutta the strange spectacle 
is sometimes witnessed of Magistrates refraining from putting ques- 
tions, though there may be much in evidence against the accused, 
simply because counsel have persistently object^. Such want of 
moral courage is deplorable, ana now and again it must have the result 
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of defeating the ends of justice. Indian Magistrates are sworn to 
administer Indian and not English law; and if they would only 
study the English law for themselves, they would find it very 
different from what it is often asserted to be. 

As to examining the accused, Stephen says : " I am convinced by 
much experience that questioning, or the power of giving evidence, 
is a positive assistance, and a highly important one, to innocent men, 
and I do not see why in the case of the guilty there need be any 
hardship about it. It must be remembered that most persons accused 
of crime are poor, stupid, and helpless." — ^Cr. L. i., 442. He then 
goes on to give specimens of a considerable number of cases " which 
nave led me to form an opinion, that when a wrong conviction does 
occur in an English Criminal Court, it is usually caused by treating 
a poor and ignorant man as if he were rich, well-advised, and pro- 
perly defended. . . A poor and ill-advised man is always liable to mis- 
apprehend the true nature of his defence, and might in many cases 
be saved from the consequences of his own ignorance or misfortune 
by being questioned as a witness. I do not tiiink that any evil would 
ensue to the wealthy and well-advised from being placed in the same 
position." Stephen remarks that the parties are competent witnesses 
m civil cases, and there is no reason why the same rule should not apply 
to criminal cases. He thinks the accused should be examined in chief 
by his own counsel, and cross-examined by the counsel for the Crown. 

As to s. 342, Stephen remarks : " The words specifying the 
purpose for which questions are to be asked were not in the Code of 
1872, which authorized the examination of the accused without assign- 
ing any reason for it. Perhaps the expression was introduced in the 
Oxie of 1882 in order to soften what many people consider a harsh 
proceeding. For my own part I regret the alteration. It will either 
be inoperative or most embarrassing, and it looks like an apology for 
what does not require one.. It is, however, hypocritical, for the Code 
contains no provision as to what is to happen if the questioning 
does not conform to the directions of the Code, and it specifically 
enacts that *the Court and jury (if any) may draw such inference 
from ' the refusal of the accused to answer or from his answers as 
they please. Besides, in practice, every question any one could want 
to ask 'might be justified by the terms of the section ; e. g, — * The 
witnesses say they saw you at this place. Were you there or not, and, 
if not, where were you V The words thus make hardly any differ- 
ence." These remarks are so apposite that they should be posted up 
in every Court. Law is a means to an end, the end being justice. The 
High Court have, in some cases, ordered new trials because they 
considered the accused had been questioned too much. But such 
questioning certainly does not constitute an irregularity under s. 530, 
which vitiates proceedings. Police-officers are sometimes prosecuted 
for disobeying specific directions of the law, such as those contained 
in ss. 103, 154, 155, 167, C. P. C. There is no reason why judicial 
officers should not be prosecuted under s. 166, Penal Code, and other 
sections, when they wilfully disobey a plain direction of the law such 
as that contained in s. 342, C. P. C. By doing so, they cause injury to 
Government, the public, and the private prosecutor, and every man ia 
presumed to intend the probable consequences of his acts. Such 
infringement of the law is not confined to Native Deputy Magistrates ; 
Civilian Magistrates, Sessions Judges, and High Court Judges are 
sometimes guilty of it. 

P., C. C. L. 12 
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In England it is a rule, applying equally to indictments and to 
summary process, that one of several prisoners jointly indicted 
(while in charge of the jury) cannot be called as witness for another. 
— R, V. Payne, L. R., 1 C. C. K., 349. As to what constitutes a criminal 
proceeding in view of the competency of witnesses, it has been sug- 
gested that the test of a def endaoit's admissibility as witness is whether 
he could or could not be convicted without a mens rea. The test, accord- 
ing to Lord Campbell, is to consider whether it is sought to recover a 
sum of money in the nature of a debt from a person as in bastardy 
cases, or to inflict punishment of an exemplary and public nature. 

In France the accused is bound to answer questions put to him : 
in Grermany he is not so bound. — Germ. C. P. C., 136. 

In India, in cases of forgery or other cases, the Courts sometimes 
make the accused write a few words with the object of comparing 
the writing with some writing in dispute. M. Daguin thinks that 
this is not permitted by Article 93 of the Grerman Cbde. But under 
the second clause of Article 136 there is nothing to prevent the accused 
from doing so in his own interests. This clause is as follows : '* the 
examination of the accused must give him an opportimity of remov- 
ing the suspicions against him and of showing circumstances which 
tell in his favour." 

When, during the examination of a witness, the prisoner in- 
terposes observations which are material, they should be taken 
down by the Magistrate.— jR. v. Waller^ 2 C. & K., 223. 

343. Except as provided in sections 337 and 338, no 
No influence to be influence, by means of any promise 

used to induce disclo- or threat or otherwise, shall be used 
^^^^ to an accused person to induce him 

to disclose or withhold any matter within his knowledge. 

344. If, from the absence of a witness or any other 
Power to postpone or reasonable cause, it becomes necessary 

adjourn proceedings. or advisable to postpone the com- 
mencement of, or adjourn, any inquiiy or trial, the Court 
niay, by order in writing, stating the reasons therefor, 
from time to time postpone or adjourn the same on such 

^ „ , terms, as it thinks fit, for such time 

Bemand. . . ' . , ' , , , 

as it considers reasonable, and may 

by a warrant remand the accused if in custody : 

Provided that no Magistrate shall remand an accused 
person to custody under this section for a term exceeding 
fifteen days at a time. 

Every order made under this section by a Court other 
than a High Court shall be in writing signed by the pre- 
siding Judge or Magistrate. 
Explanation. — It sufficient evidence has been obtained 
Reasonable cause for to raise a suspicion that the accused 
remand. may have committed an offence, and 
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it appears likely that further evidence may be obtained by 
a remand, this is a reasonable cause for a remand. 

"Or any other reasonable cause." The absence of counsel for 
a prisoner, although unavoidable, is no ground for postponing the 
trial of a case ; and the refusal to postpone by a Magistrate is no 

f round for an appeal, although the prisoner be convicted. Kyshe's 
traits Settlements Rep., iii, 50. 

An application to postpone the trial of a prisoner charged with 
murder, in order to afford an opportunity of investigating the evir 
dence and characters of certain witnesses, who had not been examined 
before the committing Magistrate, but who were to be called for 
the prosecution to prove previous attempts by the accused on the life 
of the deceased, was refused. — R, v. JohTUon^ 2 C. & K., 354. 

Bemands in England may be for periods not exceeding eight day* 
to any prison or place of security ; if the remand do not exceed 
three days, the Justices may verbally order the constable or other per- 
son in whose custody the accused is to keep the party accused in his 
custody.— 11 and 12 Vict., a 42, s. 26 ; Steph, Dig., C. P. C, 117. 

Slo. The offences punishable under the sections of the 

Compounding oflfen- Indian Penal Code described in the 

ces. first two columns of the table next 

following may be compounded by the peraons mentioned 

in the third column of that table : — 



Offence. 



Uttering words, &c., with deli- 
berate intent to wound the 
religious feelings of any 
person. 

Causing hurt 



Wrongfully restraining or con- 
finiug auy person. 

Assault or nse of criminal 
force. 



Unlawful compulsory labour ... 

Mischief, when the only loss 
or damage caused is loss or 
damage to a private person. 



Sections of 
Indian Penal 
Code appli- 
cable. 



298 

323, 334 

341,342 

352,365,368 

374 
426, 427 



Person by whom offence 
maj be compounded. 



The person whose reli- 
gious feelings are in- 
tended to be wounded. 



The person to whom the 
hurt is caused* 

The person restrained or 
confined. 

The person assaulted or 
to whomcriminalforoe 
is used. 

The person compelled to 
labour. 

The person to whom 
the loss or damage fa 
caused. 
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0£fenoe. 



Sections of 
Indian Penal 
Code appli- 
cable. 



Person by whom offence 
may be compounded. 



Criiminal trespass 

House- trespass 

Criminal breach of contract of 
service. 



Adnltery 

EnticiDg or taking away or 
detaining with a criminal 
intent a married woman ... 

Defamation 

Printing or engraving matter 
knowing it to be defamatory 

Sale of printed or engraved 
substance containing defama- 
tory matter, knowing it to 
contain such matter 

In salt intended to provoke a 
breach of the peace. 

Criminal intimidation, except 
when the offence is punish- 
able with imprisonment for 
seven years. 



The person in poesessioB 
of the property tres- 
passed upon. 

The person with whom 
the offender has con- 
tracted. 



The husband of the 
woman. 



The person defamed. 

The person insulted. 
The person intimidated. 



The offence of voluntarily causing hurt, voluntarily 
causing grievous hurt, causing hurt by an act which endan- 
gers life, or causing grievous hurt by an act which endan- 
gers life, punishabJe under section 324, section 335, sec- 
tion 337, or section 338 of the Indian Penal Code, may, 
with the permission of the Court before which any prose- 
cution for such offence is pending, be compounded by the 
person to whom the hurt has been caused. 

When any offence is compoundable under this section, 
the abetment of such offence or an attempt to commit 
such offence (when such attempt is itself an offence) may 
be compounded in like manner. 

When the person who would otherwise be competent to 
compound an offence under this section is a minor, an 
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idiot or a lunatic, any person competent to contract on his 
behalf may compound such offence. 

The composition of an offence under this section shall 
have the effect of an acquittal of the accused. 

No offence not mentioned in this section shall be com- 
pounded. 

In Italy, ascendants can procure the remission of half a correctional 
or police sentence, when the offence has been committed against them- 
selves by descendants in a direct line. Similarlj^, a husband or wife 
can do the same, when the offence has been committed by one against 
the other.— Ital. G. P. C, 603. 

In England, when a misdemeanour has been committed, ^the civil 
remedy is not suspended ; but when an indictment and a civil action 
are both pending, the Court will either grant a nolle prosequi or 
compel the prosecutor to elect which remedy he will pursue. In 
Scotland the civil remedy is not barred in any case ; ana where the 
injui-ed party has recovered damages, the Crown may still prosecute. 
Pat-Eng. and Scotch Law, p. 319, and cases there quoted. 

In New York all misdemeanours (for which there is a remedy by 
civil action) may be compromised except when they have been com*- 
mitted : — 

1. By or upon an officer of Justice, while in the execution of the 
duties of his office : 

2. Riotously : or 

3. With an intent to commit a felony.— N. Y. C. P. C, 731. 
In the matter of compounding, it is perhaps to be regretted that 

the Legislature has not left more to the discretion of Magistrates. 
Acts, falling within the definition of theft, are often of such a nature 
that their composition cannot be injurious to the community. The 
24 & 26 Vict., c. 96 (Larceny Act), s. 188, and the 24 & 25 Vict., c. 97 
(Malicious Injury to Property Act), s. 66, enable a Justice, where any 
person has been summarily convicted of a first offence against either 
Act, to discharge the offender upon his making such satisfaction to 
the party aggrieved for damages and costs as shall be ascertained by 
the Justice. 

It has once or twice been acted on as established law, that when 
the facts affording a cause of action in tort are such as to amount to 
a felony, there is no civil remedy against the felon for the wrong, 
at all events before the crime has been prosecuted to conviction, and 
as before 1870 (33 & 34 Vict., c, 23^ a convicted felon^s property 
was forfeited, there would at common law be no effectual remedy 
i^terwards. So that the rule that ^^ the trespass was merged in the 
felony " was substantially correct. But doubt has been thrown on 
this rule in recent cases. It may be the duty of the person wronged 
to prosecute for the felony before he brings a civil action ; but, as 
remarked by the Judges in the case of Wells v. Abrahams^ " by what 
means that duty is to be enforced, we are nowhere informed." — L. R, 
7 Q. B., 663. It has been suggested that the Court might in a 
proper case, on the application of the Crown or otherwise, exercise 
Its summary jurisdiction to stay proceedings in the civil action : but 
there is no example of this. There is a tendency to discredit the 
iiile as a mere cantilena of text- writers founded on ambiguous or 
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misapprehended cases. At the same time it is certain that the 
Judges consulted hj the House of Lordi^ in Marsh v. Keating {1 
Bing. N. C, 198, 217) thought such a rule existed.— Pollock, Torts, 172. 

346. If, in the course of an inquiry or a trial before a 
Procedure of Provin. Magistrate in any district outside 

oiai Magistrate in cases the Presidency-towDs, the evidence 
which he cannbt dis- appears to him to warrant a presump- 
P^® ^'* tion that the case is one which should 

be tried or committed for trial by some other Magistrate 
in such district, he shall stay proceedings and submit the 
case, with a brief report explaining its nature, to any 
Magistrate to whom he is subordinate, or to such other 
Magistrate having jurisdiction, as the District Magistrate 
directs. 

The Magistrate to whom the case is submitted may, if 
BO empowered, either try the case himself, or refer it to 
any Magistrate subordinate to him having jurisdiction, or 
commit the accused for trial. 

*' If the Magistrate considers him an habitual offender." ^ If any 
person, having been twice previously convicted of crimes (*.e., offence 
punishable with confinement at hard labour or forfeiture of any civil 
or political right), no matter of what nature, shall a third time be 
convicted of any crime afterwards committed, he shall be considered 
as unfit for society, and be imprisoned at hard labour for life." — Lou. 

P. a, 63. 

347. If in any inquiry before a Magistrate, or in any 

_ , , .^ trial before a Magistrate before sign- 
Procedure when, after .^^ ;„^^«^««4. ;/^«wx^.>««„ 4^^ i.;,v> «i 
commencement of in- i^g judgment, it appears to him at 

quiry or trial, Magis- any stage of the proceedings that the 
trate finds <»8e should case jg o^e which ought to be tried by 
be committed. ^j^^ ^^^^^ ^^ g^^^.^^ ^^ gj v ^^^^^^ 

and if he is empowered to commit for trial, he snail stop 
further proceedings and commit the accused under the pro- 
visions hereinbefore contained. 

If such Magistrate is not empowered to commit for trial, 
he shall proceed under section 346. 

348. Whoever, having been convicted of an offence 

T^-.i ^f «orflri«a nrn puuishablc uttdcr Chapter XII or 

Trial of persons pre- r v^ttt r at t j« tj i 

viouBly convicted of Chiipter XVII of the Indian renal 

offences againstcoinage, Code with imprisonment for a term 

stamp-law or property, ^f ^j^^.^^ ^^^^^ ^^ upwards, is again 

accused of any offence punishable under either of those 
chapters with imprisonment for a term of three years or 
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upwards, shall ordinarily, if the Magistrate before whom 
he is accused considers him an habitual offender, be com- 
mitted to the Court of Session or High Court, as the case 
may be ; or, in districts in which the District Magistrate 
has been invested with powers under section 30, placed on 
his trial before such Magistrate. 

349. Whenever a Magistrate of the second or third class, 
Procedure when Ma- ^^^ving j urisdiction, is of opinion, after 

gistrate cannot pass hearing the evidence for the prose 
sentence sufficiently s6- cution and the accused, that the ac- 
^®^®* cusel is guilty, and that he ought to 

receive a punishment different in kind from, or more severe 
than, that which such Magistrate is empowered to inflict, oi* 
that he ought to be required to execute a bond under section 
106, he may record the opinion and submit his proceedings, 
and forward the accused, to the District Magistrate or 
Subdivisional Magistrate to whom he is subordinate. 

The Magistrate to whom the proceedings are submitted 
may, if he thinks fit, examine the parties and recall and 
examine any witness who has already given evidence in 
the case, and may call for and take any further evidence ; 
and shall pass such judgment, sentence or order in the 
case as he thinks fit, and as is according to law : Provided 
that he shall not inflict a punishment more severe than he 
is empowered to inflict under sections 32 and 33. 

350. Whenever any Magistrate, after having heard and 

„ . ^. recorded the whole or any part of the 

Conviction or com- .j . . . "^ ^ < • i 

mitment on evidence evidence m an inquiry or a trial, 
partly recorded by one ceases to exercise jurisdiction therein,. 
Magistrate and partly a^d is succeeded by another Magis- 
y ano er. trate who has and who exercises such 

jurisdiction, the Magistrate so succeeding may act on the 
evidence so recorded by his predecessor or partly recorded by 
his predecessor and partly recorded by himself ; or he may re- 
summon the witnesses and re-commence the inquiry or trial; 
Provided as follows : — 

(a) In any trial, the accused may, when the second 
Magistrate commences his proceedings, demand that the 
witnesses or any of them be re-summoned and re-heard : 

(b) The High Court, or, in cases tried by Magistrates 
subordinate to the District Magistrate, the District Magis- 
trate, may, whether there be an appeal or not, set aside 
any conviction passed on evidence not wholly recorded by 
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the Magistrate before whom the conviction'^was had, if 
such -Court or District Magistrate is of opinion that the 
accused has been materially prejudiced thereby; and may 
order a new inquiry or trial. 

Nothing in this section applies to cases in which pro- 
ceedings 'have been stayed under section 346. 

" Magistrates subordinate to the District Magistrate." See s. 17, 
supra, 

" Inquiry." See b. 4 (c), su^a. In inquiries preliminary to com- 
mitment, tne accused has no right to demand that the witnesses be re^ 
heard ; and apparently he has not the right in any of the miscellane- 
ous inquiries (ss. 117, 145, &c.) under the Criminal Procedure Code. 

With regard to cases before Benches, in which the evidence for the 

Srosecution is perhaps heard on one day, and the evidence for the 
ef ence on another, it is sufficient if any one of the Magistrates present 
at the first hearing be present at the adjourned hearing. But where 
a Bench acquitted an accused (none of the Magistrates being the same 
as those who had adjourned the case for the evidence for tiie defence), 
the High Court set aside the acquittal and ordered a re-triaL — I. Im 
E., 12 Bale, 558. 

The power given by this section to a Magistrate does not extend 
to a Sessions Judge. — I. L. B., 3 Mad., 112. 

351. Any person attending a Criminal Court, although 
Detention of offend- ELOt under arrest or upon a summons, 

ers attending Court. may be detained by such Court for 

the purpose of examination, for any offence of which such 
Court can take cognizance, and which, from the evidence, 
he may appear to have committed ; and may be proceeded 
against as though he had been arrested or summoned. 

-When the detention takes place in the course of an 
inquiry under Chapter XVIII, or after a trial has been 
begun, the proceedings in respect of such person shall be 
commenced afresh and the witnesses re-heard. 

352. The place in which any Criminal Court is held for 

^ ^ ^ - the purpose of inquiring into or try- 

Courts to be open, j^g ^^y ^g.^^^^ gj^^j^ y^ ^^^^^j ^^ 

open Court, to which the public generally may have access, 
80 far as the same can conveniently contain them : 

Provided that the presiding Judge or Magistrate may, 
if he thinks fit, order at any stage of any inquiry into, or 
trial of, any particular case that the public generally, or 
any particular person, shall not have access to, or be or 
remain in, the room or building used by the Court 

Article 510 of Louisiana Procedure Code enacts that in prosecu- 
tions for assault with intent to ravish, rape, adultery, offences 
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against decency, and defamation implying a charge of such offen- 
ces, no person shall be present but the Magistrate, public pro- 
secutor, accused and his counsel, complainant, certain officers of 
justice, the witnesses, and such persons, not exceeding ten for each 
party, as the complainant and the accused may desire, to have 
admitted. In maKing the report of any such trial, the reporter 
shall not give the details of the evidence^ or publish the riames of the 
'Witnesses, These are excellent provisions of law. 

The Court of a Justice in England, during an inquiry prelimi- 
nary to commitment, is not an open Court ; but in practice, all 
persons are generally allowed to attend, except when details are 
indecent and unfit for a general audience. — 11 and 12 Vict., c. 42, 
8. 19. 

Louisiana Procedure Code 17 enacts that "the Court may, on 
the prayer of the prosecutor or the accused, direct witnesses to 
withdraw until they are called for examination ; and may also 
remove such persons as shall obstruct the administration of 
justice." See under following section. 

In England, a Court of summary jurisdiction has the same power 
as superior Courts of excluding women and boys in certain cases, 
as it possesses that of expelling disorderly persons, &c. ; and it 
may also, of its own motion, or on the request of either party, 
exclude witnesses. Where, however, a witness has remained after 
an order to leave, his testimony cannot on that ground be re- 
jected. — Chandler v. Homey 2 Moo. and Bob., 423. 

The presiding officer, whether he be Judge, Coroner, Justice, or 
Sheriff, has the control of the proceedings and the power of ad- 
mission or exclusion according to his own discretion. — Qamett v. 
Ferrand, 6 B. & C, 627. In all Courts of Justice there are 
occasions when matters are or ought to be conducted in privacy 
and to avoid scandal ; and it rests with the Judge of the Cour^ 
exclusively and without appeal^ to determine when such an occasion 
has arisen. The propriety of his decision cannot he qttestioned in 
any action; for tnis being a matter within his jurisdiction, and 
no Judge bein^ amenable to an action for anything done in the 
execution of ms office, it follows, that no one has a remedy by 
way of damages for any mistake, and this is the rule applicable 
to all Courts, great and small. In one case G., a reporter for the 
press, entered and took notes at a Coroner*s inquest which excited 
great interest, and the Coroner requested him to leave, and on 
refusal, with the aid of his servant, turned G. out, who afterwards 
brought an action of trespass for the assault ; and the Court held 
that the power of exclusion was necessary to be confided to every 
Judge for the due administration of justice, and there was no 
remedy by action against him for any apparent arbitrary conduct. 
—See Paterson, Lib. Pr., 125. 

In Italy, if the accused insults the witnesses or any other person 
present, or if he disturbs the proceedings in any way, he may be 
made to leave the Court, or taken back to jail, if he is not on bail, 
and the case will proceed in the presence of his defender. In 
Italy, every accused must be defended — See under s. 340. Ital. C. P. 
C, 628. 

In Austria, the Court can order the trial to be secret, for reasons 
of decency, and out of regard for the shame of the complainant or 
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witnesses, for public safety and propriety, or on the common demand 
of the complainant and accnsea. In such a case only the counsel 
and five " confidential " persons on either side are permitted to be 
present. 

In Germany Courts are open : but the Judge may order the trial 
to take place with closed doors, if publicity may cause danger to pub- 
lic order or harm to morality. --C. O. J., 170 — 173. 

As a general rule, trials in Germany are public ; but in cases con- 
cerning marriage, publicity is forbidden at the request of either party, 
and in every case the Court may order the trial to take place with 
closed doors, if danger to the public order or morals is likely to re- 
sult from publicity.— Germ. C. O. J., 170—173. The Statement of 
Objects ana Reasons of this Code mentions the counterfeiting of coin 
among the offences in which publicity of trial might present a danger 
to the public order. The discussion as to whether the Court is to sit 
with closed doors must not be public, but the order for closed doors 
must be pronounced publicly in open Court. Notwithstanding such 
order, the President m&y authorize any particular person or persons 
to be present. The following persons may oe prevented ftrom entering 
a Court, children, persons not in the enjoyment of civil rights, and 
those who appear in a state not befitting the dignity of the 0)urt. 
—Germ. C. O. J., 174—176. M. Dubarle, in his edition of the Code, 
mentions persons who are intoxicated, or dressed in an indecent man- 
ner, or accompanied by animals. Advocates, not engaged in the case, 
are excluded in the same way as the public. 



CHAPTER XXV. 

OP THE MODE OP TAKING AND RECORDING EVIDENCE IN 
INQUIRIES AND TRIALS. 

353. Except as otherwise expressly provided, all evi- 
dence taken under Chapters XVIII, XX, XXI, XXJI, and 

Evidence to be taken XXIII shall be taken in the presence 
in presence of accused, of the accused, or, when his personal 
attendance is dispensed with, in presence of his pleader. 

In Italy) with certain exceptions, cases must be heard in public, 
under pain of nullity. But, if publicity is danfi^erous to morality 
or cooa order, the Court may, of its own accord or at the request 
of the public minister, direct that the case be heard with closed 
doors.— Ital. C. P. C, 268. 

In Italy persons of 14 years of age or over are competent wit- 
nesses, if they are not ais(}ualified by ss. 25 and 374 of the 
Penal Code. By these sections persons sentenced to degrading 
punishments (pemes infamantes), or who have committed perjury, 
cannot give evidence or be named as experts except to give simple 
statements (de simples indications). Those under 14 may, also 
give simple statements (indications ou eclaircissements), but not 
on oath. Near relatives of the accused are not competent witnesses; 
neither are husband or wife, father and adopted son, &c. But such 
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persons can testify, if a crime has been committed against any of 
the family, and proof cannot be obtained in any other way. The 
above provisions are prescribed under pain of nullity (a peine de 
nullity), but if no objection is made before the above persons are 
heard as witnesses, the proceedings are valid.- Ital. C. P. C, 285 — 
290. 

Before an oath is administered to a witness, he must be admon- 
ished as to the moral importance of the act, the religious obliga- 
tion contracted before Uod, and the punishment provided for 
false testimony and concealment of the truth. — Ital. C. P. C, 299. 

Under the Summary Jurisdiction Act in England (11 & 12 Vict., 
c. 43, s. 13), if the defendant be absent, and service of summons 
be duly proved, " the Justice or Justices may either proceed to 
hear ana determine the case in the absence of the defendant, or 
they may issue a warrant and adjourn the case until the apprehen- 
sion of the defendant." 

The New York Code authorizes a Magistrate to exclude all witnesses 
except the witness under examination, and to keep the witnesses 
separate. — N. Y. C. P. C, 201. This is nearly always done in India. 
In France, the witnesses are kept in a room outside the Court 
and brought in to depose one by one. Precautions are taken to 
prevent the witnesses from talking together about the offence or the 
accused. — C. P. C, 316. After being examined, witnesses remain 
in the Court. — /c?., 320. Paterson remarks that it is the practice to 
allow all the other witnesses to be in Court while any one i» being 
examined, unless either party object, whereupon the Court, as a 
matter of course, orders tne others to be excluded. But this does not 
appear to be the practice now. As to Scotland, see 2 Hume, 377 ; 
but now witnesses are not absolutely rejected on the ground of having 
been present in Court, it being in the discretion of the Court to admit 
them, if the irregularity was unintentional. — 3 & 4 Vict., c. 69, s. 3. 
There is no rule on the subject in India. See notes under pre- 
vious section. 

In Louisiana, " the examinations of the witnesses shall be read 
to the accused ; and, if he request it, the witnesses (if they are 

yet alive and within the State) shall be summoned to attend, &c." 

Lou. C. P. C, 172. 

Article 193 of the New York Criminal Procedure Code enacts 
that the Magistrate must, in the first place, read to the defendant 
the depositions of the witnesses examined on the taking of the 
information, and if the defendant request it, must summon the 
witnesses so examined, if they be in the country. It thus appears 
that a defendant may be convicted on evidence taken in his 
absence. 

That a witness who has under order been sent out of hearing 
has heard some of the testimony on the side opposed to that on 
which he was called, may be a ground to attach him for contempt, 

but not, under Georgia Code, s. 3863, to exclude his testimony. 

66 Ga., 330. Though the Circuit Court exercises its discretion in 
acting upon the rule of excluding witnesses from the Court-room, 
which is not subject to review on appeal, yet the rule ought not 
to be applied to the exclusion of the agent of either of the parties 
necessarily absent, whose presence is required by counsel on 
account of his knowledge of the facts of the case.— -66 Ala., 244. 
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Articles 470 — 476 of the German Code of Criminal Procedure are 
special provisions for proceeding, in their absence, against those who 
leave the country to avoid military service. 

" In the presence of the accused." — In Germany, if there is reason 
to fear that a co-accused or that a prisoner will not speak the truth, 
if interrogated in the presence of the accused, the Jud^e may order 
the accused to be taken out of Court during the ezammation ; but 
when he is brought in again, he must be informed of what has taken 
place in his absence. This procedure must also be followed, if the 
accused has to be removed from the Court in order to preserve order. 
— Germ. C. P. C., 246, and Coded Organisation Judiciaire, 178. Wit- 
nesses and experts, after being examined, must remain in Courts 
unless they get permission to go awav. 

Witnesses (Scotland) should not be examined in the presence of 
other witnesses. Hume ii, 82 ; Alison ii, 141. 

The prisoner has a right to be present at the trial so long as he 
conducts himself properly, but the Court may, in its discretion, per- 
mit his absence in cases of misdemeanour, and may proceed with the 
trial in his absence in cases in which he has pleaded to an indictment 
or information in the High Court (Queen's Bench Division). If a 
prisoner so misconducts himself as to make it impossible to try him 
with decency, the Court, it seems, may order him to be removed and 
proceed in his absence.— -Steph. Dig. C. P., 302, and note. 

354. In inquiries and trials (other than summary trials) 

Manner of recording under this Code by or before a Magis- 

evidenoe outside Presi- trate (other than a Presidency Magis- 

denoy-towns. trate) or Sessions Judge, the evidence 

of the witnesses shall be recorded in the following manner. 

In Italy, the Procedure Code specially provides that witnesses 
shall be kept outside the Court and brought in one by one. Every 
precaution must be taken to prevent the witnesses from commu- 
nicating with one another or with any interested person. 
Eegard being had to their position and the nature of the case, 
witnesses may refer to notes and memos. The accused or his defend- 
ers may question the witnesses through the Court, or directly, 
with the permission of the Court ; but the Court may forbid any 
particular question. Witnesses are not permitted to interrogate 
one another But they may he confronted^ whefix they disagree on essen- 
tial points.-^ltsA, C. P. C, 301—307. This last is a most useful 
provision. Witnesses who, after examination, leave the Court without 
permission are liable to fine. — Id.^ 308. Witnesses often do tlus in 
India, but Magistrates appear to be powerless to punish such acts. 

The oath for witnesses in France is to speak without malice 
or fear, to speak the whole truth, and nothing but the truth. — C. 
P. C, 317. 

It is no ground for excluding the testimony of a witness that he has 
been present in Court, and heard the testimonv of other witnesses. 
Such a fact goes merelv to the credibility of his evidence, but not to 
its admissibility. — Kyshe's Straits Settlements Reports, iiL, 6. 

In Germany, the following persons are heard without oath : persons 
U^der 16, who owing^K) defective understanding or weak intelligence, 
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have not an adequate idea of the nature and importance of an oath ; 
persons convicted of perjury and declared, under Article 161 of the 
Carman Pensd Code, incapable of taking an oath ; persons suspected 
of having been implicated in the acts which form the subject of in- 
quiry, whether as accomplices, abettors, or harbourers, or who have 
been condemned as such — Germ. C P. C., 56. An oath may, under 
certain circumstances, be taken after the deposition, especially when 
there have been doubts as to its admissibility. Dumb persons take 
the oath in writing, or by signs, if they don't Imow how to write. — /rf., 
60, 63. One oath suffices for a single case, however often a witness 
may be recalled. — Id., 66. 

355. In summoDS-cases tried before a Magistrate other 

^ , . than a Presidency Magistrate, and in 

Record in summons- j* iv n* >• t • 

oases, and in trials of cases of the offences mentioned in 

certain offences by first sectlon 260, clauses (6) tO (A;), both 

and secoud class Magis- inclusive, when tried by a Magistrate 
^^^^' of the first or second class, the Magis- 

trate shall make a memorandum of the substance of the 
evidence of each witness as the examination of the witness 
proceeds. 

Such memorandum shall be written and signed by the 
Magistrate with his own hand, and shall form part of the 
record. 

If the Magistrate is prevented from making a memoran- 
dum as above required, he shall record the reason of his 
inability to do so, and shall cause such memorandum to be 
made in writing from his dictation in open Court, and shall 
sign the same ; and such memorandum shall form part of the 
record. 

356. In all other trials before Courts of Session nnd Ma- 
Record in other cases gistrates (other than Presidency Magis- 

ontside Pre 8 i d e n c 7- tmtes) and in all inquiries under 
*o^^- Chapters XII and XVIII, the evidence 

of each witness shall be taken down in writing in the lan- 
guage of the Court, by the Magistrate or Sessions Judge, 
or in his presence and hearing and under his personal 
direction and superintendence, and shall be signed by the 
Magistrate or Sessions Judge. 

When the evidence of such witness is given in English, 
. . the Magistrate or Sessions Judge may 

En^U^!""^ ^^^^"^ '"" ^^^® ^^ ^^w^ i" *'^^* language with 
his own hand, and, unless the accused 
is familiar with English, or the language of the Court is 
English, an authenticated translation of such evidence 
in the language of the Court shall form part of the record. 
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In cases in which the evidence is not taken down in 
Memorandnm when writing by the Magistrate or Sessions 
eyidenoe not taken Judge, he shall, as the examination 
down by the Magistrate of each witness proceeds, make a 
or Judge himself. memorandum of the substance of what 

such witness deposes; and such memorandum shall be 
written and signed by the Magistrate or Sessions Judge 
with his own hand, and shall form part of the record. 

If the Magistrate or Sessions Judge is prevented from 
making a memorandum as above required, he shall record 
the reason of his inability to make it 

857. The Local Government may direct that in any 

T M ^ district or part of a district, or in pro- 

of e'^id^. ceedings before any Court of Session, 

or before any Magistrate or class of 
Magistrates, the evidence of each witness shall, in the 
cases referred to in section 356, be taken down by the 
Sessions Judge or Magistrate with his own band and in 
liis mother-tongue, unless he is prevented by any sufficient 
reason from taking down the evidence of any witness, in 
which case he shall record the reason of his inability to do 
so, and shall cause the evidence to be taken down in writing 
from his dictation in open Court. 

The evidence sa taken down shall be signed by the 
Sessions Judge or Magistrate, and shall form part of the 
record : 

Provided that the Local Government may direct the 
Sessions Judge or Magistmte to take down the evidence 
in the English language, or in the language of the Court, 
although such language is not his mother-tongue. 

358. In cases of the kind mentioned in section 355, the 

Magistrate may, if he thinks fit, take 
in^.^u^dWa™'' down the evidence of any witness in 

the manner provided m section Bob, 
or, if within the local limits of the jurisdiction of such 
Magistrate the Local Government lias made the order 
referred to in section 357, in the manner provided in the 
same section. 

359. Evidence taken under section 356 or section 357 
Mode of recording shall not ordinarily be taken down in 

evidence under Pection the form of question and answer, but 
366 or section 357. i^ ^^^ fo^m of a naiTative. 



Digiti 



zed by Google 



CHAP. XXV.] HECORD OF EVIDENCE. 191 

The Magistrate or Sessions Judge may in his discretion 
take down, or cause to be taken down, any particular ques- 
tion and answer. 

360. As the evidence of each witness taken under 
Procedure in regard Section 356 or section 357 is completed, 

to Bucli evidence when it shall be read over to him in the 
completed. presence of the accused, if in attend- 

ance, or of his pleader, if he appears by pleader, and shall, 
if necessary, be corrected. 

If the witness deny the correctness of any part of the 
evidence when the same is read over to him, the Magistrate 
or Sessions Judge may, instead of correcting the evidence, 
make a memorandum thereon of the objection made to it 
by the witness, and shall add such remarks as he thinks 
necessary. 

If the evidence be taken down in a language different 
from that in which it has been given, and the witness does 
not understand the language in which it is taken down, the 
evidence so taken down shall be interpreted to him in the 
language in which it was given, or in a language which he 
understands. 

361. Whenever any evidence is given in a language not 
Interpretation of evi- understood by the accused and he is 

dence to acoosed or his present in pei*son, it shall be inter- 
pleader, preted to him in open Court in a lang- 
uage understood by him. 

If he appears by pleader and the evidence is given in a 
language other than the language of the Court, and not 
understood by the pleader, it shall be interpreted to such 
pleader in that language. 

When documents are put in for the purpose of formal 
proof, it shall be in the discretion of the Court to interpret 
as much thereof as appears necessary. 

362. In every case in which a Presidency Magistrate 
Record of evidence imposes a fine exceeding two hundred 

in Presidency Magis- rupees, or imprisonment for a term 
trates* Courts. exceeding six months, he shall either 

take down the evidence of the witnesses with his own 
hand, or cause it to be taken down in writing from his 
dictation in open Court. All evidence so taken down shall be 
signed by the Magistrate and shall form part of the record. 
Evidence so taken down shall ordinarily be recorded in 
the form of a narrative, but the Magistrate may in his 
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discretion take down, or cause to be taken down, any par- 
ticular question or answer. 

Sentences passed under section 35 on the same occasion 
shall, for the purposes of this section, be considered as one 
sentence. 

363. When a Sessions Judge or Magistrate has record- 

ed the evidence of a witness, he shall 
demer«orw^.*iS? also re(K,rd such remarks (if any) as 

he thinks material respecting the de- 
meanour of such witness whilst under examination. 

Article 58 of the Louisiana Code of Evidence commences as 
follows : — " It is the duty of the Judge to prevent any harsh or 
threatening language from being used towards a witness for the 
purpose of confusing or intimidating him." 

364. Whenever the accused is examined by any Magis- 

trate, or by any Court other than a 
coKw'^i^rdld."'- High Court established by Royal 
Charter or the Chief Court of the 
Panjab, the whole of such examination, including every 
question put to him and every answer given by him, shall 
be recorded in full, in the language in which he is examin- 
ed, or, if that is not practicable, in the language of the 
Court or English ; and such record shall be shown or read 
to him, or, if he does not understand the language in 
which it is written, shall be interpreted to him in a lang- 
uage which he understands, and he shall be at liberty to 
explain or add to his answers. 

When the whole is made conformable to what he de- 
clares is the truth, the record shall be signed by the accus- 
ed and the Magistrate or Judge of such Court, and such 
Magistrate or Judge shall certify under his own hand that 
the examination was taken in his presence and hearing, 
and that the record contains a full and true account of the 
statement made by the accused. 

In cases in which the examination of the accused is not 
recorded by the Magistrate or Judge himself, he shall be 
bound, unless he is a Presidency Magistrate, as the examin- 
ation proceeds, to make a memorandum thereof in the 
language of the Court, or in English, if he is sufficiently 
acquainted with the latter language ; and such memoran- 
dum shall be written and signed by the Magistrate or 
Judge with his own hand, and shall be annexed to the 
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record. If the Magistrate or Judge is unable to make a 
memorandum as above required, he shall record the reason 
of such inability. 

Nothing ill this section shall be deemed to apply to the 
examination of an accused person under section 263. 

In some countries an accused is not only a competent witness, 
but he is made to give his own account of the circumstances, and 
explain away if he can, subject to cross-examination, all that 
Beems suspicious against him. Under certain recent statutes in 
England (e. ^., Employers' Liability and Dynamite Acts) an accused 
may be sworn, if he chooses, and examined as a witness. See notes 
under s. 342, supra. 

In New York, the accused may require the Court to be cleared 
while his examination is being taken, that is, of all persona 
except the counsel, clerks, &c. — N. Y. C. P. C, 202. 

Article 173 of the Louisiana Penal Code enacts that " the accused 
must be informed that, although he is at liberty to answer in 
what manner he may think proper to the questions that shall be 
put to him, or not to answer them at all, yet a departure from 
the truth, or a refusal to answer without assigning a sufficient 
reason, must operate as a circumstance against him, as well on th* 
question of commitment as of his guilt or innocence on the trial." 
See Evidence Act, s. 114(6). Certain interrogatories have to be put 
to the accused, of which one is the following : " Give any explanation 
you may think proper of the circumstances appearing in the testimony 
against you, and state any facts that you tnink will tend to your 
exculpation," 

It appears that in America a defendant may testify in his own 
behalf and may be cross-examined in full like any other witness, but 
he cannot be compelled to testify to facts which would convict him 
of any other crime than that for which he is on trial. — 72 M. E., 431, 

Stephen shows from the record of the trial of Sir Thomas 
Berkeley in 1350, for the murder of Edward II, that at that time 
the accused was questioned till a specific defence resting on a 
particular alleged fact was set up by him. — Steph. Hist. Cr. L., i, 
148. From the state trials it appears that the Justices acted aa 
police officers and detectives, got up the cases, and were then examined 
as the principal witnesses. — Ibidy i, 223 ; 6 St. Tr., 619, 572. Stephen 
remarli : " I do not think any part of the old procedure operated 
more harshly upon prisoners than the summary and secret way 
in which Justices of the Peace, acting frequently the part of detective 
officers, took their examinations and committed them for trial." 

In a case in Scotland it was held that, though the Magistrate fell 
asleep at intervals for a quarter of an hour at a time, yet the declara- 
tion of the prisoner was good ; but in a later case, it was held in- 
admissible where the Magistrate was absent for a quarter of an hour, 
though he heard the declaration read over before signing it, and de- 
clared that it was in substance what the accused had said. Macdonald 
(2nd Ed.) 257. Such laxities in India would probably result in the 
degradation of a judicial officer. 

In Austria (179, C. P. C), the accused is invited to answer clearly 
and truthfully. If he answers with cunning, and either deniei the 

P., a c. L. 13 
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accusation or affirms to be ignorant of the facts which are charged 
against him, the Judge must make known to him with " increasing 
energy," that a lie in presence of the evidence will not avail. Never- 
theless, the Judge is not allowed to promise, or to threaten, or to 
emplov forcible means, or any artificial trick, even when well meant, 
in oraer to induce him to a confession. The accused cannot, like a 
witness, be forced to make a quick reply : nevertheless, when through 
fright or anxiety he loses his presence of mind, and it is evident that 
this fear results from " internal consciousness of the offence," the 
Judge must, with " decent earnestness," insist on his stating the 
truth. The accused is not permitted to advise with his counsel in 
l-egard to his answer before replying to questions addressed to him. 
The President may cause the accused to leave the Couit during the 
examination of a witness or an accomplice, but he must be informed 
of what is important in the testimony so given. 

865. Every High Court established by Royal Charter, 
and the Chief Court of the Punjab 
ina^gMJonrt ' "^'^Y' from time to time by general 

rule, prescribe the manner in which 
evidence shall be taken down in cases coming before the 
Court, and the Judges of such Court shall take down the 
evidence or the substance thereof in accordance with the 
rule (if any) so prescribed. 



CHAPTER XXVI. 

OF THE JUDGMENT. 

366. The judgment in every trial in any Criminal 
„ ^ . J ,. . Court of original jurisdiction shall 

judgment ^^^'^^™^ be pronounced in open Court either 
immediately or at some subsequent 
time of which due notice shall be given to the parties or 
their pleaders ; and the accused shall, if in custody, be 
brought up, or if not in custody shall be required to attend, 
to hear judgment delivered, except where his personal 
attendance during the trial has been dispensed with and 
the sentence is one of fine only, in which case it may be 
pronounced iu the presence of his pleader. 

367. Every such judgment shall, except as otherwise 

^ . , expressly provided by this Code, be 

^Language of judg- written by the presiding officer of the 

I Court in the language of the Courts, 
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or in English ; and shall contain the point or points for 
determination, the decision thereon, 
mSt!^''*^ ^^^' and the reasons for the decision; and 

shall be dated and signed by the pre- 
siding officer in open Court at the time of pronouncing it. 

It shall specify the offence (if any) of which, and the 
section of the Indian Penal Code or other law under which, 
the accused is convicted, and the punishment to which he 
is sentenced. 

When the conviction is under the Indian Penal Code, 

and it is doubtful under which of two 

nahWef ''''* '"^ sections, or under which of two parts 

of the same section, of that Code the 

offence falls, the Court shall distinctly express the same, 

and pass judgment in the alternative. 

If it be a judgment of acquittal, it shall state the offence 
of which the accused is acquitted, and direct that he be set 
at liberty. 

If the accused is convicted of an offence punishable 
with death, and the Court sentences him to any punish- 
ment other than death, the Court shall, in its judg- 
ment, state the reason why sentence of death was not 



Provided that, in trials by jury, the Court need not write 
a judgment, but the Court of Session shall record the 
heads of the charge to the jury. 

"The point or points for determination." Questions of a civil 
nature may arise for determination. In every case of mischief under 
the Indian Penal Code (425), a question of legal title is involved : 
see definition of wrongful loss, P. C, 23. German legislators have 
followed the principle that the Judge of a Criminal Court must decide 
all questions, of whatever nature, the solution of which can have any 
influence on the determination of culpability ; and such questions may 
be decided, even though they are pending before a Civil Court. The 
same principle is followed in all the German States. But the Court 
may, nevertheless, suspend the criminal case, and fix a time for the 
parties to file a suit in the Civil Court, and may await the decision erf 
such suit. — Germ. C. P. C, 261. In such case, the Criminal Court may 
make such use as it thinks fit of the civil judgment, but it is never 
hound hy it. It can regard as proved facts, of which the judgment re- 
cognizes the existence, and dispense with further proof— per Daaum 
and Holtzendorff, When the accused is convicted, the facts held as 
proved, which make up the legal elements of the oflfence, must be set 
out in an explicit manner. If the judgment merely states that it re- 
sults from the evidence that the accused is guilty, it may be annulled 
on revision by the Tribunal of the Empire. T. E., 22nd May 1880, 
andGerm. C. P. C.,.266. 



Digiti 



zed by Google 



195 CRIMINAL PROCEDURE. [CHAP. XXVI. 

The iudgment comprises, then, as in France, two parts, the dts^ 
poiitif (Tenor\ or what is actually decided (=the Indian finding) and 
the motifs (urtheilsgriinde), that is, a summary statement of the 
reasons on which the decision is based. The absence of reasons is 
a ground of revision.— Germ. C. P. C, 267, 377 (7). 

368. When any person is sentenced to death, the sen- 

o ^ i, J i.v tence shall direct that he be hanged 
Senten«H» of death. ^^ ^^^ ^^^ ^j,j ^^ j^ ^^^^ 

No sentence of transportation shall 
portot^Sr *'^"'"' specify the place to which the person 
sentenced is to be transported. 

See Act IX, 1882. 

869. No Court, other than a High Court, when it has 
Court not to alter signed its judgment, shall alter or 

Judgment. review the same, except as provided 

in section 395 or to correct a clerical eiTor. 

In Germany, a case terminated by a judgment ean be re-opened 
in favour of the condemned person in the following cases : (1) when 
any document, produced at the trial to his prejudice, has been found 
to be forged or falsified; (2^ when a witness or expert, who has 
given evidence to the prejudice of the accused, has intentionally 
or negligently failed to observe the duties imposed by the oath ; 
(3) when one of the judges, jurors, or assessors shall have failed in 
his duties in such a manner as to render himself liable to a criminal 
prosecution ; (4) when the criminal judgment is based on a civil judg- 
ment, since invaHdated by some higher tribunal ; (6) when new facts 
or means of proof are produced, which show either that the accused 
ought to have been acquitted, or to have been sentenced to a lesser 
punishment. 

Proof of facts is not permitted in order to induoe a more or less 
favourable view of the matter, but only to show that some mistake 
has been made, as e.g.^ that the accu£m was under 18 when he com- 
mitted the punishable act, and therefore should have been sentenced 
to a lower punishment.— Germ. C. P. C, 399. Cf. Aust. C. P. C, 353. 
So a proceeding terminated by a judgment in favour of the accused 
can, in the converse oases, be re-opened to the prejudice of the accused, 
^is can be done also, when the accused after his acquittal has made 
a reliable confession concerning the offence. — Germ. C. P. C, 401. 

370. Instead of recording a judgment in manner herein- 
before provided, a Presidency Magis- 
Jte^'SLnt "^^ trateshaU record the following parti- 
culars : — 

(a) the serial number of the case ; 

(b) the date of the commission of the offence j 
\q) the name of the complainant (if any) ; 
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(d) the name of the accused person, and (except in the 
case of an European British subject) his parentage aud 
residence ; 

(e) the offence complained of or proved * 

(/) the plea of the accused and his examination (if any) j 

ig) the final order; 

(h) the date of such order ; and 

(i) in all cases in which the Magistrate inflicts imprison- 
ment, or fine exceeding two hundred rupees, or both, a 
brief statement of the reasons for the conviction. 

371. The judgment shall be explained to the accused. 
Judgment to be ex- and on his application a copy of the 

plained and copy given judgment, or, when he so desires, a 
to accused. translation in his own language, if 

practicable, or in the language of the Court, shall be given 
to him without delay. Such copy shall, in any case other 
than a summons-case, be given free of cost. 

In trials by jury in a Court of Session, a copy of the 
heads of the charge to the jury shall, on the application of 
the accused, be given to him without delay and free of cost. 

When the accused is sentenced to death by a Sessions 

Judge, such Judge shall further in- 

Case of person sen- form him of the period within which^ 

tenoed to death. if he wishes to appeal, his appeal 

should be preferred. 

372. The original judgment shall be filed with the 

record of proceedings, arid where the 
betSated. ^ original is recorded in a different 

language from that of the Court, and 
the accused so requires, a translation thereof into the 
language of the Court shall be added to such record. 

373. In cases tried by the Court of Session, the Court 

Court of Session to ^^f forward a copy of its findingr 

send copy of finding ^^^ sentence (it any; to the District 

and sentence to District Magistrate within the local limits of 

Magistrate. whose jurisdiction the trial was held^ 
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CHAPTER XXVII. 

OF THE SUBMISSION OF SENTENCES FOR CONFIRMATION. 

874. When the Court of Session passes sentence of 
Sentence of death to death, the proceedings shall be sub- 
be Babmitted bj Court mitted to the High Court, and the 
of Seaaion. sentence shall not be executed unless 

it is confirmed by the High Court. 

375, If, when such proceedings are submitted, the High 

ry i. A* ^4 Court thinks that a further inquiry 
Power to direct fur- ^ u i j . i jj-i^ i 

ther inquiry to be made shoula be made into, or aaditional 
or additional evidence evidence taken upon, any point bear- 
to be taken, j^g upon the guilt or innocence of 
the convicted person, it may make such inquiry or take 
such evidence itself or direct it to be made or taken by the 
Court of Session. 

Such inquiry shall not be made, nor shall such evidence 
be taken in the presence of jurors or assessors, and, unless 
the High Court otherwise directs, the presence of the con- 
victed person may be dispensed with when the same is 
made or taken. 

When the inquiry and the evidence (if any) are not 
made and taken by the High Court, the result of such 
inquiry and the evidence shall be certified to such Court. 

376. In any case submitted under 
Power of High Court section 374, whether tried with the 
S^r^Tvioltonr" ?^d of a^essors or by jury, the High 
Court — 

(a) may confirm the sentence, or pass any other sentence 
warranted by law, or 

(6) may annul the conviction, and convict the accused 
of any offence of which the Sessions Court might have 
convicted him, or order a new trial on the same or an 
amended charge, or 

(c) may acquit the accused person : 

Provided that no order of confirmation shall be made 
under this section until the period allowed for preferring 
an appeal has expired, or, if an appeal is presented within 
such period, until such appeal is disposed of. 

377. In every case so submitted, the confirmation o£ 

Confirmation or new ^^^ sentence or any new sentence or 

Bentence to be signed order passed by the High Court shall, 

by two Judges. ^hen such Court consists of two or 
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more Judges, be made, passed, and signed by at least two 
of them. 

378. When any such case is heard before a Bench of 
^ , . . Judges and such Judges are equally 

aile"n1e"of 'om^'!' ^^vided in Opinion, the case, with 
their opinions thereon, shall be laid 
before another Judge, and such Judge, after such examina- 
tion and hearing as he thinks fit, shall deliver his opinion, 
and the judgment or order shall follow such opinion. 

379. In cases submitted by the Court of Session to the 
Procedure in cases High Court for the confirmation of a 

submitted to HighOourt sentence of death, the proper officer 
for confirmation. ^^f ^j^^ High Court shall, without de- 

lay, after the order of confirmation or other order has been 
made by the High Court, send a copy of the order, under 
the seal of the High Court, and attested with his official 
signature, to the Court of Session. 

380. When a sentence passed by 

Confirmation of sen- an Assistant Sessions Judge or by a 

tence of Assistant Ses- District Magistrate acting under sec- 

teateagu'de^tr tio'^ 34 is submitted to a Sessions 

tion 34. Judge for confirmation, such Sessions 

Judge 

(a) may confirm the sentence, or pass any other sen- 
tence which the lower Court might have passed ; or 

(6) may annul the conviction, and convict the accused 
of any offence of which the lower Court might have con- 
victed him, or order a new trial on the same or an amend- 
ed charge ; or 

(c) may acquit the accused ; or 

(d) if he thinks further inquiry or additional evidence 
upon any point bearing upon the guilt or innocence of the 
accused to be necessary, he may make such inquiry or take 
such evidence himself or direct such inquiry or evidence 
to be made or taken. 

Unless the Court of Sessions otherwise directs, the pre- 
sence of the convicted person may be dispensed with when 
^ such inquiry is made or evidence taken; and, when the, 
sentence has been submitted by an Assistant Sessions 
Judge, such inquiry shall not be made, nor shall such evi- 
dence be taken, in the presence of jurors or assessors. 
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When the inquiry and the evidence (if any) are not 
made and taken by the Court of Sessions, the result of 
such inquiry and the evidence shall be certified to such 
Court. 



CHAPTER XXVIII. 

OF EXECUTION. 

381. When a sentence of death passed by a Court of 
Execution of order Session is submitted to the High 

passed under section Court for confiimation, such Court of 
*7^' Session shall, on receiving the order 

of confirmation or other order of the High Court thereon, 
cause such order to be carried into effect by issuing a 
warrant or taking such other steps as may be necessary. 

382. If a woman sentenced to death be found to be 
Postponement of pregnant, the High Court shall order 

eapitia sentence on the execution of the sentence to be 
pregnant woman. postponed and may commute the sen- 

tence to transportation for life. 

383. Where the accused is sentenced to transportation 
Execution of sen- ^^ imprisonment in cases other than 

tences of transporta" those provided for by section 381, the 
tion or imprisonment Court passing the sentence shall 
in oth$»r oases. forthwith forward a warrant to the 

jail in which he is to be confined, and, unless the accused 
is already confined in such jail, shall forward him to such 
jail, with the warrant. 

In Germany, the execution of punishment may be suspended for 
four weeks (or, with the consent of the Sovereign, four months) on 
the request of the condemned person, if its immediate execution 
would entail on him or his family considerable injury and more than 
was contemplated by the condemnation. — Gterm. C. P. C, 488.. 

384}. Every warrant for the execution of a sentence of 
Direction of warrant imprisonment shall be directed to the 
for execution. oflScer in charge of the jail or other 

place in which Uie prisoner is, or is to be confined. 

In Italy, any jailor who receives or keeps any person in the jail 
except under Uie TnandatcParr St, or an order of. remand, or a sentence 
of imprisonment, or some heavier punishment, or a written order of 
competent authority, is liable to imprisonment or to deprivation 
of office.— Ital. C. P. C, 809 ; P. C, 198. 
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In France, there are besides the prisons for convicted offenders, 
maisons cParrSts in each arrondissement near the Courts of first 
instance for prisoners under trial, and maisons de jtistice for the 
custody of those who are to be tried by the Court of Assize. — 
a P. C, 603. 

385. When the prisoner is to be confined in a jail, the 
Warrant with whom warrant shall be lodged with the 

to be lodged. jailor. 

386. Whenever aa offender is sentenced to pay a fine, 
Warrant for levy of the Court passing the sentence may, 

fine. in its discretion, issue a warrant for 

the levy of the amount by distress and sale of any move- 
able property belonging to the offender, although the 
sentence directs that, in default of payment of the fine, the 
offender shall be imprisoned. 

In England, if the defendant has not sufficient goods to be distrain- 
ed, or if the distress would he ruinous to his family, then, in lieu of 
distress, the Justice may commit the defendant to prison. — 11 & 12 
Vict., c. 43, s. 20. 

If a fine prove to be irrecoverable, and the Court has omitted to 
impose any imprisonment in default, such imprisonment may be sub- 
sequently imposed.— Germ. C. P. C, 491, and P. C, 24, 28. 

387. Such warrant may be executed within the local 

limits of the jurisdiction of such 

ra^t^^""* ""^ '''''^ ^'^' ^^^^> *^^ ^* ®^^^ authorize the dis- 
tress and sale of any such property 
without such limits, when endorsed by the District Magis- 
trate or Chief Presidency Magistrate within the local limits 
of whose jurisdiction such property is found. 

388. When an offender has been sentenced to fine only, 
Suspension of execa- and to imprisonment in default of 

tion of sentence of im- payment of the fine, and the Court 
priflonment. issues a waiTant under section 386, it 

may suspend the execution of the sentence of imprison- 
ment and may release the offender on his executing a 
bond, with or without sureties, as the Court thinks fit, 
conditioned for his appearance before such Court on the 
day appointed for the return to such warrant, such day not 
being more than fifteen days from the time of executing 
the bond ; and, in the event of the fine not having been 
realized, the Court may direct the sentence of imprison- 
ment to be carried into execution at once. 

In Italy, imprisonment can be given in default of payment 
of fine even when there is no mention of it in the sentence. The 
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scale of imprisonment in default is one day for every three francs, 
up to a maximum of two years. In default of payment of compensa- 
tion, one day's detention can be given for every two francs up to a 
maximum of 15 days.— Ital. C. P. C, 594 ; P. C, 67. 

In Austria when, by the inmiediate execution of a sentence depriv- 
ing the convict of liberty not extending beyond six months, the 
means of subsistence of the guiltless family would be destroyed, it 
can be deferred for a time, if there is no fear of his escape. The sus- 
pension is granted by the superior courts. 

389. Every warrant for the execution of any sentence 

may be issued either by the Judge or 
ra^t^"'*^^''''' '^*'" Magistrate who passed the sentence 
or by the successor in office. 

390. When the accused is sentenced to whipping only, 

the sentence shall be executed at such 

Jr°wWppio"y: Plaee a'^d «•"« «« the Court may 
direct. 

The law does not state who is to inflict the whipping. The 
duty is a very disagreeable one, and it is harsh and illegal to order a 
chaprassie to inflict the whipping under pain of dismissal. Under 
10 & 11 Vict., c. 82, a constable is bound to obey an order of the 
Justices to whip boys out of prison. Some provision is required in 
India, or the sentence should be carried out at the jail. It is not 
desirable to have a man whipped before crowds of spectators. 

391. When the accused is sentenced to whipping in 
Execution of sentence addition to imprisonment in a case 

of whipping, in addi- which is subject to appeal, the whip- 
tion to imprisonment. pj^g shall not be inflicted until fifteen 
days from the date of the sentence, or if an appeal be 
made within that time, until the sentence is confirmed by 
the Appellate Court : but the whipping shall be inflicted 
as soon as practicable after the expiry of the fifteen days, 
or, in case of an appeal, as soon as practicable after the 
receipt of the order of the Appellate Court confirming the 
sentence. 

The whipping shall be inflicted in the presence of the 
officer in charge of the jail, unless the Judge or Magis- 
trate orders it to be inflicted in his own presence. 

392. In the case of a person of or over sixteen years 

of age, whipping shall be inflicted 
punfahment. '""^'^^'''^ with a light ratan not less than half 

an inch in diameter, in such mode, 
and on such part of the person, as the Local Government 
directs ; and, in the case of a person under sixteen years 
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of age, it shall be inflicted in the way of school-discipline 
with a light ratan. 

Limit of number of In no case shall such punishment 
stripes. exceed thirty stripes. 

393. No sentence of whipping shall be executed by 
Not to be executed instalments ; and none of the follow- 
by instalments. ing persons shall be punishable with 

Exemptions. whipping (namely) : — 

(a) females ; 

(6) males sentenced to death, or to transportation, or to 
penjd servitude, or to imprisonment for more than five years ; 

(c) males whom the Court considers to be more than 
forty-five years of age. 

The whipping of females in England was not wholly abolished 
till 1820, 1 Geo. lY, c. 67, s. 1. There is, however, one offence 
for which an offender may be whipped, whether male or female — • 
and that is the pointing firearms or throwing offensive materials 
at the sovereign.— 6 & 6 Yict., c. 38, s. 2. In Denmark the only 
females who can be whipped are girls from ten to twelve years of 
age.— Den. P. C, 29. 

In China, female offenders cannot be sent to prison except in 
capital cases, or cases of adultery. In all other cases, they shall, 
if married, remain in the charge and custody of their husbands, 
and if single, in that of their relations, or next neighbours, who 
shall, upon every such occasion, be held responsible for their appear- 
ance at the tribunal of justice, when required. — Chinese P. C, 420. 

394}. The punishment of whipping shall not be inflicted 

Whipping not to be ^"'^ss a medical officer, if present, 

inflicted if offender not certifies, Or, if there is not a medical 

in fit state of health. officer present, unless it appears to 

the Magistrate or officer present, that the offender is in a 

fit state of health to undergo such punishment. 

If, during the execution of a sentence of whipping, a 

a<.«« ^# ^^^«„f;^« medical officer certifies, or it appears 
stay of execution. ..i n**.! Va» ^^ 

to the Magistrate or omcer present, 

that the offender is not in a fit state of health to undergo 

the remainder of the sentence, the whipping shall be finally 

stopped. 

395. In any case in which, under section 394, a sen- 
Procedure if punish- tence of whipping is, wholly or par- 
ment cannot be infiioted tially, prevented from being executed, 
under section 394. the offender shall be kept in custody 

till the Court which passed the sentence can revise it; 
and the said Court may, at its discretion, either remit such 
sentence, or sentence the offender in lieu of whipping, or 
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in lieu of so much of the sentence of whipping as was 
not executed, to imprisonment for any term not exceeding 
twelve months, which may be in addition to any other 
punishment to which he may have been sentenced for the 
same offence. 

Nothing in this section shall be deemed to authorize 
any Court to inflict imprisonment for a term exceeding 
that to which the accused is liable by law, or that which 
the said Court is competent to inflict. 

396. When sentence is passed under this Code on an 
Execution of Ben- ©scaped convict, such sentence, if of 

tences on oBcaped death, fine or whipping shall, subject 
convicts. ^Q ^\iQ provisions hereinbefore con- 

tained, take effect immediately, and if of imprisonment, 
l)enal servitude or transportation, shall take effect accord- 
ing to the following rules, that is to say : — 

If the new sentence is severer in its quality than the 
sentence which such convict was undergoing when he 
escaped, the new sentence shall take effect immediately. 

When the new sentence is not severer in its quality than 
the sentence the convict was undergoing when he escaped, 
the new sentence shall take effect after he has suffered 
imprisonment, penal servitude or transportation, as the case 
may be, for a further period equal to that which, at the time 
of his escape, remained unexpired of his former sentence. 

Explanation. — For the purposes of this section — 

(a) a sentence of transportation or penal servitude shall 
be deemed severer than a sentence of imprisonment ; 

(6) a sentence of imprisonment with solitary confinement 
shall be deemed severer than a sentence of the same 
description of imprisonment without solitary confinement ; 
and 

(c) a sentence of rigorous imprisonment shall be deemed 
severer than a sentence of simple imprisonment with or 
without solitary confinement. 

397. When a person already undergoing a sentence of 

imprisonment, penal servitude, or trans- 
ahtdJrntenoerfoJ Portation, is sentenced to imprison- 
another offence. ment, penal servitude, or transporta- 

tion, such imprisonment, penal servi- 
tude, or transportation, shall commence at the expiration of 
the imprisonment, penal servitude, or transportation to 
which he has been previously sentenced: 
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Provided that, if he is undergoing a sentence of impris- 
onment, and the sentence on such subsequent conviction 
be one of transportation, the Court may, in its discretion, 
direct that the latter sentence shall commence immediately, 
or at the expiration of the imprisonment to which he has 
been previously sentenced. 

398. (1) Nothing in section 396 or section 397 shall 

be held to excuse any person from 
Provisions supple- any part of the punishment to which 

T9T^d%r^'''''^ ^® is liable "Po^ l^is former or sub- 

sequent conviction. 
(2) When an award of imprisonment in default of pay- 
ment of a fine is annexed to a substantive sentence of im- 
prisonment, or to a sentence of transportation or penal 
servitude for an offence punishable with imprisonment, and 
the person undergoing the sentence is, after its execution, to 
undergo a further substantive sentence, or furtlier substan- 
tive sentences, of imprisonment, transportation or penal 
servitude, effect shall not be given to the award of imprison- 
ment in default of payment of the fine until the person has 
undergone the further sentence or sentences. 

As amended by Act X, 1886, s. 10. 

399. When any person under the age of sixteen years 

is sentenced by any Criminal Court 
youtMu^offra:,^ to to imprisonment for any offence, the 
reformatories. Uourt may direct that such person, 

instead of being imprisoned in a cri- 
minal jail, shall be confined in any reformatory establish- 
ed by the Local Government as a fit place for confinement, 
in which there are means of suitable discipline and of 
training in some branch of useful industry, or which is 
kept by a person willing to obey such rules as the Local 
Government prescribes with regard to the discipline and 
training of persons confined therein. 

All persons confined under this section shall be subject 
to the rules so prescribed. 

400. When a sentence has been fully executed, the 

officer executing it shall return the 
ex^uruofrS:Sce°" ^arraat to the Court from which it 

issued, with an endorsement under his 
hand certifying the manner in which the sentence has been 
executed. 
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CHAPTER XXIX. 

OP SUSPENSIONS, RBiVIISSIONS, AND COMMUTATIONS OP 
SENTENCES. 

401. When any person has been sentenced to punish- 

ment for an oflfence, the Governor- 

remu7entenc"f^ *" <^^^^'^ ^^ Council, or the Local Gov- 
ernment, may, at any time, without 
conditions, or upon any conditions which the person sen- 
tenced accepts, suspend the execution of his sentence or 
remit the whole or any part of the punishment to which 
be has been sentenced. 

Whenever an application is made to the Governor-Gen- 
eral in Council or the Local Government for the suspension 
or remission of a sentence, the Governor-General iu Council 
or the Local Government, as the case may be, may require 
the presiding Judge of the Court before or by which 
the conviction was had or confirmed to state his opinion 
as to whether the application should be granted or refused, 
together with his reasons for such opinion. 

If any condition on which a sentence has been suspended 
or remitted is, in the opinion of the Governor-General in 
Council or of the Local Government, as the case may be, 
not fulfilled, the Governor-General in Council or the Local 
Government may cancel the suspension or remission, and 
thereupon the person in whose favour the sentence has 
been suspended or remitted may, if at large, be arrested by 
a Police-officer without waiTant and remanded to undergo 
the unexpired portion of the sentence. 

The condition on which a sentence is suspended or re- 
mitted under this section may be one to be fulfilled by the 
person in whose favour the sentence is suspended or remit- 
ted, or one independent of his will. 

Nothing herein contained shall be deemed to interfere 
with the right of Her Majesty to grant pardons, reprieves, 
respites or remissions of punishment. 

As amended by Act X of 1886, s. 11. 

402. The Governor-General in Council, or the Local 

Government, may, without the consent 
pi^^hment ""^"^"^^ of the person sentenced, commute any 

one of the following sentences for any- 
other mentioned after it : — 
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death, transportation, penal servitude, rigorous imprison- 
ment for a term not exceeding that to which he might have 
been sentenced, simple imprisonment for a like term, fine. 

See s. 55, Penal Code. 

CHAPTER XXX. 

OP PREVIOUS ACQUITTALS OR CONVICTIONS. 

403. A person who has once been tried by a Court of 
Person once convict- competent jurisdiction for an oflFence 
edor acquitted not to be and convicted or acquitted of such 
tried for same offence. offence shall, while such conviction or 
acquittal remains in force, not be liable to be tried again 
for the same offence, nor on the same facts for any other 
offence for which a different charge from the one made 
against him might have been made under section 236, or 
for which he might have been convicted under section 237. 

A person acquitted or convicted of any offence may be 
afterwards tried for any distinct offence for which a separ- 
ate charge might have been made against him on the former 
trial under section 235, paragraph 1. 

A person convicted of any 'offence constituted by any 
act causing consequences which, together with such act, 
constituted a different offence from that of which he was 
convicted, may be afterwards tried for such last mentioned 
offence, if the consequences had not happened, or were not 
known to the Court to have happened, at the time when 
he was convicted. 

A person acquitted or convicted of any offence consti- 
tuted by any acts may, notwithstanding such acquittal or 
conviction, be subsequently charged with, and tried for, 
any other offence constituted by the same acts which he 
may have committed, if the Court by which he was first 
tried was not competent to try the offence with which he 
is subsequently charged. 

Explanation. — The dismissal of a complaint, the stop- 
ping of proceedings under section 249, the discharge of 
the accused, or any entry made upon a charge under section 
273, is not an acquittal for the purposes of this section. 

Jllustrations, 

(a,) A is tried npon a charge of theft as a servant and acquitted. He 
cannot afterwards, while the acquittal remains in force, be charged with 
theft as a servant, or upon the same facts, with theft simply, or with 
criminal breach of trust. 



Digiti 



zed by Google 



208 CRIMINAL PROCEDURE. [CHAP. XXX. 

(&.) A is tried upon a oharg^e of mnrder and acquitted. There is no 
charge of robbery ; bub it appears from the facts that A committed rob- 
bery at the time when the murder was committed ; he may afterwards 
be -charged with, and tried for, robbery. 

(e.) A is tried for causing grievous hurt and convicted. The person 
injured afterwards dies. A may be tried again for culpable homicide. 

(d.) A is charged before the Court of Session and convicted of the 
culpable homioiae of B. A may not afterwards be tried on the same 
facts for the murder of B. 

(^.) A is charged by a Magistrate of the first class with, and convicted 
by him of, voluntarily causing hurt to B. A may not afterwards be tried 
for voluntarily causing grievous hurt to B on the same facts, unless the 
case comes within paragraph three of this section. 

(/.) A is charged by a Magistrate of the second class with, and con- 
victed by him of, theft of property from the person of B. A may be 
subsequently charged with, and tried for, robbery on the same facts. 

{g.) A, B, and C are charged by a Magistrate of the first class with, 
and convicted by him of, robbing D. A, B, and C may afterwards be 
charged with, and tried for, dacoity on the same facts. 

" Same offence " means not the same eo noniine^ but the same crim- 
inal act or omission. A conviction of " swindling " is a good bar to 
a prosecution for "uttering a forged instrument." — 11 Tex. App., 207. 
Defendant was indicted for unlawfulljr disturbing a religious assem- 
bly. The disturbance consisted in finnff a pistoL He was convicted 
and sentenced, and afterwards indicted for an attempt to commit 
murder by shooting at another with a pistol. The shooting was the 
same for which he had previously been convicted. Held, that this 
fact constituted no bar to the second indictment. — 4 Lea (Tenn.), 442. 

Ruled, in Indiana, that in a plea of former conviction, the burden 
of proof is on the defendant to show the identity of the offences — 
78 Ind., 133. In a criminal prosecution for assault and battery, the 
defendant pleaded a former conviction and offered in evidence a 
record which showed that, on the day of the assault, he complained 
of himself on oath before a Justice, for the same offence ; was ordered 
by the Justice to consider himself under arrest without a warrant ; 
that he then testified to the assault, pleaded guilty, and paid the fine 
imposed. Held, that the plea should be over-ruled, as the proceed- 
ings showed fraud on their race. — 28 Minn., 66 ; 80 Ind., 586. 

A plea of former acquittal is good if it shows an indictment, trial^ 
and acquittal in a Court of competent jurisdiction for the same crime 
charged in the case at bar. — 81 Ind., 128. 

In R, V. Barrett, a case tried at Gloucester Spring Assizes in 1851, 
Patteson, and Talfourd, JJ., held that a previous summary conviction 
for assault under 9 Geo. IV, s. 31 (then unrepealed), was no bar to an 
indictment for manslaughter ; and in R, v. Norris (L. R, 1 C. C. R,90) 
it was held by four judges out of five that a summary conviction for 
assault does not, under 24 and 25 Vict., c. 100, s. 45, bar an indict- 
ment for manslaughter. By the common law, autrefois acquit or 
convict of a misdemeanour could never be pleaded to an indictment 
for felony. — 1 Buss. Cri. and Mis., p. 838. But in R. v. Walker and K 
V. Stanton a plea of autrefois convict of an assault before justices, under 
9 Geo. IV, c. 31, was held to be, by the statute, a bar to an indictment 
for felonious stabbing. 

In order to prove a plea of autrefois convict, the defendant must 
show that he was previously convicted, either of the offence charged 
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in the indictment to which the plea is pleaded, or of an offence of 
which he might be convicted on that indictment, and such proof is 
not made out by proof that the defendant was convicted on an indict- 
ment set aside on writ of error. Similarly a8 to the plea of autrefois 
acquit, — Steph. Dig., C. P. C, 265. See cases collected in Archbiold, 
141, 142. 

In France, a i)erson, legally acquitted by the Court of Assize, cannot 
again be prosecuted in respect of the same facts, — C. P. C, 360. An 
accused, acquitted of infanticide, can, in resjpect of the very same 
fact, be prosecuted in the correctional Court for causing death by a 
rash act (homicide par imprudence). Cass., 9th June 1854 ; and that, 
although the Court of Assize has refused to put the subsidiary ques- 
tion to the jury.^^ass., 18th April 1857. 

By 24 and 25 Vict, c. 97, s. 35, and t6., c. 100, it is enacted that any 
person who unlawfully and maliciously throws any wood, &c., upon 
any railway with intent to endanger the safety of any passenger, &c., 
shall be guilty of felony ; ffeld, that an acquittal upon an indict- 
ment charging the prisoner with a felony was no bar to a subsequent 
indictment being preferred upon the same facts for a misdemeanour 
under the provisions of the above statutes. — Eeg, v. Qilnfwre^ 15 Cox, 
C. C, 85. 

In New York, a plea of former acquittal can be put in only in the 
case of an acquittal on the merits. Section 360 of the i^ew York Proce- 
dure Code enacts that '^ when the defendant shall have been convict- 
ed or acquitted, upon an indictment for an offence consisting of differ- 
ent degrees, the conviction or acquittal is a bar to another indictment 
for the offence charged in the former, or for any inferior degree of 
that offence^ or for an attempt to commit the same, or for an offence 
necessarily included therein^ of which he might have been convicted 
under that indictment." Under this section an acquittal for theft 
would be no bar to a prosecution for dacoity. 



PART VII. 

OP APPEAL, RBPERBNCB, AND REVISION. 
CHAPTER XXXI. 

OF APPEALS. 
404. No appeal shall lie from any judgment or order of 

Unlessotherwisepro. JL^^™]??^ ST^ T^P^ ''' W^V^^^^ 
vided, no appeal to He. ^^^ ^y **l^s ^Jode or by any other law 
for the time being in force. 

It is contrary to the policy of the English law that there should 
be an appeal in cases of i^OTL^.^Eduljee Byramjee, Ex parte, 5 Moore, 
P. C, 276. See also R, v. Alloo Paroo, 1, A., I. 310. In the case of 
R. V. Joykissen Mookerjee, the Privy Council refused to entertain an 
appeal from Calcutta, but at the same time they held they had the 
P., C. C. L. 14 
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rwer to do so. See section 41 of the Letters Patent of 1865, I. A., 
860. The Judicial Committee assumed that there exists on be- 
half of the Crown a prerogative right of appeal even in matters of 
criminal jurisdiction, but that such appeals in criminal cases would 
maim the course of justice. Thej thought justice had not been done 
in the case, and advised that an application should be made to the 
constituted executive authorities, who have the power to afford a 
remedy. The 17 and 18 Vict, c. 125, s. 35, 1854, which gives an 
appeal on motions for new trials, does not apply to indictments — 
Iteg, V. Stephensy 7 B. & S., 710. This ruling was before the Judica- 
ture Acts. Under the Judicature Acts, 1873 and 1875, there is no 
appeal to the Court of Appeal in a criminal case except for error on 
the record.— Eeg. v. Steel, 2 Q. B. D., 37. 

In Germany, an appeal lies from the Courts of first instance to the 
Criminal Chamber of the District Tribunal, and the appellate decmon 
IS final. There can be no further revision of it. This very salutary 
rule should be adopted in India. The appellate decisions of District 
Magistrates and Sessions Judges should not be liable to revision by 
the High Court. Except as above, there is no appeal in Germany. 
In other cases, there may be revision. See notes under s. 439, C. P. C. 
Where an appeal lies, there is no revision. A party can neither go to 
the Court of Be vision in the first instance, without going to the 
Appellate Court, nor, when the appellate decision is against him, has 
he any further remedy in the Court of Eevision. — Germ. C. P. C, 
Bk. iii., sed. 3. 

It is still a keenly-debated point in Grermany whether there should 
be an^ appeal in criminal matters. Most States had rejected the 
principle, while some few thought a distinction should be drawn 
between the question of culpability and that of the application of 

Eunishment, and that the power of appealing should be limited to the 
itter question. This mixed system has been adopted in Austria. 
Aust. C. P. C, 283. The framers of the German Code were of 
opinion that a double jurisdiction was quite incompatible with the 
system of hearing the witnesses orally, and absolutely suppressed 
the appeal. Very strong arguments were put forward m favour of 
the abolition of appeal, but the Committee of the Eeichstag decided, 
by 14 to 13 voices, that there should be an appeal against the deci- 
sions of the Lowest Courts and those of the District Tribunals, (hi 
a second reading, however, it was decided that there should be an 
appeal against the former Courts only, and the reason why appeal 
was retained is ^ven in the report. It appears that these Courts 
contain a non-judicial element, being composed of a member of the 
judicial service and of two lay assessors, and that there is no preli- 
minary inquiry in cases tried by them. Moreover, they consist of 
three members only, while the Criminal Chambers of the District 
Tribunals consist of five. 

The accused can only object to those parts of a decision which are 
unfavourable to him, and he cannot take exception to the reasons for 
the decision without objecting to the decision itself. The appeal must 
be instituted within a week l^fore the Court whose decision is attack- 
ed, and the Appellate Court can only examine the original decision, 
quoad the points attacked. — Qerm. C. P. C, 355, 359, 3^. Not only 
the accused, but the public minister may appeal. The Appellate Court 
may hear the witnesses again or take additional evidence ; and, as a 
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matter of practice, they are generally heard again, as the mere read- 
ing of their depositions constitutes a departure from the principle 
laid down in Article 249 that the Court must hear the witnesses vtvd 
voce. It is supposed to be dangerous to upset the decision of a Lower 
Court on a question of fact without actually hearing the witnesses 
who have deposed to such, fact. It is a pity that this principle is not 
recognized and acted up to in India. — Id,^ 364, 366, and Commentary of 
M. Daguin. 

In Austria, there is an appeal from a judgment of acquittal as well 
as from a conviction. Appeal can be made not only by the condemn- 
ed person but by the public prosecutor ; the complainant ; the 
husband or wife ; by ascendants or descendants in a direct line ; by 
the guardian of the condemned ; lastly, by the heirs of the complain- 
ant. Appeal must be made within 24 hours from judgment, and the 
grounds of appeal must be given within eight days. 

405. Any person whose application under section 89 
Apnealftomorderre- ^^^ ^^% delivery of property or the 

jecting application for proceeds 01 the sale thereof has been 
festoration of attached rejected by any Court, may appeal to 
property. ^j^^ q^^^.^ ^^ ^j^j^j^ appeals ordinarily 

lie from the sentences of the former Court. 

406. Any person required by a Magistrate, other than 
Appeal from order the District Magistrate or a Presi- 

requiring security for dency Magistrate, to give security for 
good behaviour. go^^j behaviour under section 118, 

may appeal to the District Magistrate. 

407. Any person convicted on a trial held by any Ma- 
Appeal from sentence g'strate of the second or third class, 

of Magistrate of the or any person sentenced under section 
second or third class. 349 by a SubdivisionaJ Magistrate of 
the second class, may appeal to the District Magistrate. 

The District Magistrate may direct that any appeal 
^ , . , under this section, or any class of 
aJw^VagS?:?!***' such appeals shall be heard by any 
Magistrate of the first class subordi- 
nate to him, and empowered by the Local Government to 
hear such appeals, and thereupon such appeal or class of 
appeals shall be presented to such Subordinate Magistrate, 
or, if already presented to the District Magistrate, shall be 
transferred to such Subordinate Magistrate. The District 
Magistrate may withdraw from such Magistrate any appeal 
or class of appeals so presented or transferred. 

The right of appeal in France belongs : (1) to the accused or respon- 
sible party ; (2) to the civil party, quoad his civil interests only ; (3) 
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to the forest administration in the case of forest offences ; (4) to the 
Procureur of the Bepublic (Courts of first instance) ; (5) to tiie.Pro- 
cureur-G^n^ral (Courts oi Appeal). 

In France, an accused convicted hy a Police Court may appeal to 
the Correctional Court within ten days, when the fine exceeds five 
francs (exclusive of costs). — C. P. C, 172. The public minister, the 
civil party, and the accused may all go to the Court of Cassation 
(Revision) against the original or the appellate judgment. — Id,, 177. 
An appeal from the judgnkents oi Correctional Courts lies to the Court 
of Appeal— /<i., 201. 

408. Any person convicted on a trial held by an 
Appeal from sentence Assistant Sessions Judge, a District 

of Assistant Sessions Magistrate or other Magistrate of the 
Judge or Magistrate of first class, or any person sentenced 
the flrsb class. ^^^^^^ section 349 by a Magistrate of 

the first class, may appeal to the Court of Session : 

Provided as follows : — 

(a) when in any case an Assistant Sessions Judge or a 
District Magistrate passes any sentence which is subject to 
tlie confirmation of the Court of Session, every appeal in 
such case shall lie to the High Court, but shall not be pre- 
sented until the case has been disposed of by the Court of 
Session ; 

(6) any European British subject so convicted may at 
his option appeal either to the High Court or the Court of 
Session. 

409. An appeal to the Court of Session or Sessions 

M Judgo shall be heard by the Sessions 

siJrhowVa^.""' J"dg« OL^y a» Additional or Joint 
Sessions Judge. 

410. Any person convicted on a trial held by a Ses- 

sions Judge, or an Additional or a 
ot^l?^^""" Joint Sessions Judge, may appeal to 
the High Court. 

There is no regular appeal against the sentence of a Court of Assize 
in France ; but a recourse to cassation is allowed. Cassation is only 
admissible when a formality is not observed which the law prescribes 
as essential, or when an express direction of the law is violated. It 
decides on the point of law alone, never on points of fact. 

411. Any person convicted on a trial held by a Presi- 
Appeal from sentence dency Magistrate may appeal to the 

of Presidency Magis- High Court if the Magistrate has sen- 
*^**®- tenced him to imprisonment for a term 
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exceeding six months or to fine exceeding two hundred 
rupees. 

412. Notwithstanding anything hereinbefore contained. 
No appeal in certain where an accused person has pleaded 

oases when accused guilty and has been convicted by a 
pleads guUty. Qourt of Session or a Presidency Ma- 

gistrate on such plea, there shall be no appeal except as to 
the extent or legality of the sentence, 

413. Notwithstanding anything hereinbefore contained, 

there shall be no appeal by a convict- 
^ appeal in petty ^^ p^^^^^ j^ ^^^^ j^ ^^^^^ a Court 

of Session or the District Magistrate 
or other Magistrate of the first class passes a sentence of 
imprisonment not exceeding one month only, or of fine not 
exceeding fifty rupees only, or of whipping only. 

Explanation. — There is no appeal from a sentence of 
imprisonment passed by such Court or Magistrate in default 
of payment of fine when no substantive sentence of impris- 
onment has been passed. 

414. Notwithstanding anything hereinbefore contained. 
No appeal from cer- there shall be no appeal by a convict- 
tain summary convic- ed person in cases tried summarily in 
*^°°^* which a Magistrate empowered to act 
under section 260 passes a sentence of imprisonment not 
exceeding three months only, or of fine not exceeding two 
hundred rupees only, or of whipping only. 

415. An appeal may be brought against any sentence 
. . refeiTed to in section 413 or section 

41^%? '^^'''^ 414, by which any two or more of the 
punishments therein mentioned are 
combined, but. no sentence which would not otherwise be 
liable to appeal shall be appealable merely on the ground 
that the person convicted is ordered to find security to 
keep the peace. 

Explanation. — A sentence of imprisonment in default 
of payment of fine is not a sentence by which two or more 
punishments are combined within the meaning of this 
section. 

416. Nothing in sections 413 and 414 applies to ap- 
Savin^ of sentences P^als from sentences passed under 

on European British Chapter XXXIII on European British 
subjects. subjects. 
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417. The Local Government may direct the public 
Appeal on behalf of prosecutor to present an appeal to 

Gorernment in case of the High Court from an original or 
•^^^^'^ appellate order of acquittal passed 

by any Court other than a High Court. 

This section prescribes one mode of appealing against an acqnittal. 
It is no where stated that this is the only remedy in case of acquittal. 
In Louisiana^ after acquittal, new trials may be granted on the motion 
of the public prosecutor in the following cases : — 

1. When the defendant has bribed a juror or witness, or has given 
any forged paper in evidence, which might, in the opinion of the 
Court, luive changed the verdict. 

2. When the defendant has prevented any material witness from 
appearing against him; or has destroyed or secreted any written 
document, material to ihe prosecution, and which might otherwise 
Lavo been produced. 

3. When evidence in famv/r of the aooused shaU have been given to 
thejuryout of Court, 

4. When, by the procurement of the defendant, the jury was 
illegally impannelled. 

It would appear from the New York Code that an appeal against 
an acquittal is allowed only upon a judgment for the defendant on a 
demurrer to the indictment or upon an order of the Court, arresting 
the judgment— N. Y. C. P. C, 579, 

418. An appeal may lie on a matter of fact, as well as a 

matter of law, except where the trial 
te»'.^miSbTr ""*• ^as by jury, in which case the appeal 

shall lie on a matter of law only. 
Explanation. — The alleged severity of a sentence shall, 
for the purposes of this section, be deemed to be a matter 
of law. 

In England, the Court will not, under 11 and 12 Vict., c. 43, s. 35, 
entertain an appeal from the decision of a Magistrate touching a 
question of fact. In a case where the Magistrate had, upon the 5th 
rule of 18 & 19 Vict, c. 122, s. 26, decided that a row of houses, form- 
ing part of a line of thoroughfare, was a street, the Judges declined 
to interfere with his decision. — Newmcm v. BakeVy 8 C. B., N. S., 200 ; 
R, V, Yeomans^ 1 L. T., N. S., 369. As to fact, the Court above will 
not interfere where it sees any evidence upon which the Justices 
could have proceeded. — Cornwall v. SaTiders, 3 B. & S., 206. See R, 
V. Ihmny 3 Jur., N. S., 341 (Q. B.). Too rigid a rule could not be' 
made in India, but it is probable that Appellate Courts often upset 
findings of fact on insufficient grounds. 

419. Every appeal shall be made in the form of a 

Petition of appeal. ^^^'^T ^ ^^ting presented by the 
jreoiwuu u »pii««a. appellant or his pleader, and every 

such petition shall (uuless the Court to which it is pre- 
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sented otherwise directs) be accompanied by a copy of the 
judgment or order appealed against, and, in cases tried by 
a jury, a copy of the heads of the charge recorded under 
section 367. 

In some districts there are men hanging about the Courts (not 
always mukhtars), who incite convicted prisoners or their relatives 
and friends to appeal, promising to procure the release of the former. 
In China, *' all officers, official attendants and jailors, belonging to 
prisons, who instruct or encourage prisoners to appeal against their 
sentence under frivolous pretexts, after their just and lamul condem- 
nation ; or who assist them in communicating with others out of prison 
for the same purpose, are liable to punishment." — Chinese P. C, 400. 

420. If the appellant is in jail, he may present his 

petition of appeal and the copies ac- 
peSfnTaiT^^'' ''^" companying the same to the officer in 

charge of the jail, who shall there- 
upon forward such petition and copies to the proper Ap- 
pellate Court. 

421. On receiving the petition and copy under section 

419 or section 420, the Appellate 

considers that there is no sufficient 
ground for interfering, it may reject the appeal summarily: 
Provided that no appeal presented under section 419 
shall be dismissed unless the appellant or his pleader has 
had a reasonable opportunity of being heard in support of 
the same. 

Before rejecting an appeal under this section, the Coui't 
may call for the record of the case, but shall not be bound 
to do so. 

422. If the Appellate Court does not reject the appeal 
„ ^. . - summarily, it shall cause notice to be 
Notice of appeal. ^^^^ ^ ^^^ appellant or his pleader 

and to such officer a3 the Local Government may appoint 
in this behalf, of the time and place at which such appeal 
will be heard, and shall, on the application of such officer, 
furnish him with a copy of the gi'ounds of appeal ; 

and, in cases of appeals under section 417, the Appellate 
Court shall cause a like notice to be given to the accused. 

423. The Appellate Court shall then send for the record 
Powers of Appellate of *^® <5ase, if such record is not 

Court in disposing of already in Court. After perusing 
*PP®*^' such record, and hearing the appel- 
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lant or his pleader, if he appears, and the public prose- 
cutor, if he appears, and, in case of an appeal under sec- 
tion 417, the accused, if he appears, the Court may, if it 
considers there is no sufficient ground for interfering, dis- 
miss the appeal, or may — 

(a) in an appeal from an order of acquittal, reverse 
Buch order and direct that further inquiry be made, or that 
the accused be re-tried or committed for trial, as the case 
may be, or find him guilty and pass sentence on him 
according to law ; 

(6) in an appeal from a conviction, (1) reverse the find- 
ing and sentence, and acquit or discharge the accused, or 
order him to be re-tried by a Court of competent jurisdic- 
tion subordinate to such Appellate Court, or committed 
for trial, or (2) alter the finding, maintaining the sentence, 
or, with or without altering the finding, reduce the sen- 
tence, or (3) with or without such reduction, and with or 
without altering the finding, alter the nature of the sen^ 
ience, but not so as to enhance the same ; 

(c) in an appeal from any other order, alter or reverse 
such order ; 

(d) nothing herein contained shall authorize the Court 
to alter or reverse the verdict of a jury, unless it is of 
opinion that such verdict is erroneous owing to a mis- 
direction by the Judge, or to a misunderstanding on the 
part of the jury of the law as laid down by him. 

ffeld, in Texas, that the doctrine of reasonable doubt applies only 
to criminative and not to exculpatory facts.-^13 Tex. App., 402. An 
accused must prove and make good matters of special defence. An 
erroneous charge, which clearly could have done no harm, affords 
no ground for reversal. — 59 California, 601. ffeld^ in America, that 
new evidence simply tending to impeach witnesses is no ground for 
a new trial.--67 Ga., 570 ; 13 Neb., 436 ; 34 Louis,, 346. Where the 
evidence upon a criminal trial is conflicting, and there is testimony 
to support the verdict, it will not be disturbed. — 12 Tex. App., 156. 
Upon a criminal trial in Louisiana, the Judge ordered the witnesses 
to be sequestered. One of defendant's witnesses was not in Court 
when the order was made, and had no knowledge of the order, and 
passed the night in the same house with one of the defendants. Affi- 
davit was made that no conversation took place upon the subject of 
the trial. Held, that the exclusion of the testimony of this witness 
afforded ground for a new trial. — 33 La. An., 737. 

" That the accused be re-tried or committed for trial." When the 
Appellate Court orders commitment, it appears that the Magistrate 
may commit on the record as it stands, merely following out the pro* 
cedure of ss. 210, 211^ 213, sujpra. As to a re-trial, it is probable that 
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the evidence of the witnesses may be read over to them, the accused 
being asked if he wishes to cross-examine further. — See note under 

282, 9upra, 

With regard to the disposal of appeals, s. 603 of the New York Pro- 
cedure CJode enacts that, " after hearing the appeal, the Court must 
give judgment, without regard to technical errors or defects^ or to 
exceptiom which do not afect the substantial rights of the parties,*^ — 
N. Y. C. P. C, 603. 

The words of ss. 535, 537, infra, should be posted up in large letters 
in every Appellate and Eevisional Court in India. 

In Germany, the procedure on appeal is as ollows : — ^A statement of 
the whole case is made by a member of the Appellate Court (which 
consists of five). Witnesses are heard, and the accused is interrogated. 
If witnesses and experts have been cited to appear, then depositions 
cannot be read without the consent of both tne public minister and 
the accused, unless they are unable to appear or, if they cannot re- 
member some fact they have previously deposed, or their deposition 
is in some point inconsistent with their former deposition. — Germ. 
C. P. C, 366. See also Articles 250, 252. The public minister and the 
accused or his defender are then heard. — Id,, 367. If the judgment 
of the Lower Court contains such errors as would be a ground for re- 
vision (Article 377.— See notes under s. 439), the Appellate Court may 
send the case back, but cannot upset the decision. If the Lower Court 
had no jurisdiction, the Appellate Court must send the case to a com- 
petent Court, or can retain the case on its own file and dispose of it 
if it happens to be the competent Court of first instance. — id., 369. 

" But not so as to enhance the same." In Germany, when a deci- 
sion is attacked solely by the accused, or in his interests, by the public 
minister, the sentence cannot be enhanced. — Germ. C. P. C, 372. 
A modification of the sentence to the prejudice of the accused is 
known among criminal jurists as a reformatio in pejus, and the principle 
of not allowing such a modification has been recognized by recent 
legislation in several countries. — Cf. Aust. C. P. C, 295 (2). But it 
should be borne in mind that in Germany the public minister can 
appeal as well as the accused, and, when he is the appellant, the sen- 
tence can of course be enhanced. 

A Magistrate's decision should not be reversed on the ground of 
its being against the weight of evidence, unless it be grossly so. 
Kyshe, Straits Settlements Eep., iii., 108. In this case Wood, J., said : 
'* An appeal against the decision of a Magistrate on matters of fact 
should not be lightly allowed— not unless the decision is grossly 
against the weight of evidence. Here it is impossible to say how the 
demeanour of the witnesses might have told against them. This 
Court is no better judge of fact than any other ^^ 

424. The rules contained in Chapter XXVI as to the 
Judgments of snbor- judgment of a Criminal Court of 
din ate Appellate original jurisdiction shall apply, so 
^^*^* far as may be practicable, to the 

judgment of any Appellate Court other than a High 
Court : 
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Provided that, unless the Appellate Court otherwise 
directs, the accused shall not be brought up or required to 
attend, to hear judgment delivered. 

425. Whenever a case is decided on appeal by the High 
Order by High Court ^ourt under this chapter, it shall 

on appeal to be certified Certify its judgment or order to the 
to lower Court. Court by which the finding, sentence 

or order appealed against was recorded or passed. If the 
finding, sentence or order was recorded or passed by a 
Magistrate other than the District Magistrate, the certifi- 
cate shall be sent through the District Magistrate. 

The Court to which the High Court certifies its judg- 
ment or order shall thereupon make such orders as are 
conformable to the judgment or order of the High Court ; 
and, if necessary^ the record shall be amended in accordance 
therewith. 

426. Pending any appeal by a convicted person, the 

Appellate Court may, for reasons to 
te^^TniXpT- J;« «r"*ed by it in writing, order 
that the execution of the sentence or 
order appealed against be suspended and, if he is in con- 
Release of appellant finement, that he be released on bail 
on baU. or on his own bond. 

The power conferred by this section on an Appellate 
Court may be exercised also by the High Court in the case 
of any appeal by a convicted person to a Court subordinate 
thereto. 

When the appellant is ultimately sentenced to imprison- 
ment, penal servitude or transportation, the time during 
which he is so released shall be excluded in computing the 
term for which he is so sentenced. 

427. When an appeal is presented under section 417, 

the High Court may issue a warrant 
ap^tom^ir directing that the accused be arrested 

and brought before it or any subor- 
dinate Court, and the Court before which he is brought 
may commit him to prison pending the disposal of the 
appeal, or admit him to bail. 

428. In dealing with any appeal under this chapter, the 
AppeUate Court may Appellate Court, if it thinks addi- 

take further eyidence tional evidence to be necessary, may 
or direct it to be taken, either take such evidence itself, or 



Digiti 



zed by Google 



CHAP. XXXII.] REFERENCE. 219 

direct it to be taken by a Magistrate, or when the Appellate 
Court is a High Court, by a Court of Session or a Magis* 
trate. 

When the additional evidence is taken by the Court of 
Session or the Magistrate, it or he shall certify such evi- 
dence to the Appellate Court, and such Court shall there- 
upon proceed to dispose of the appeal. 

Unless the Appellate Court otherwise directs, the accused 
or his pleader shall be present when the additional evidence 
is taken ; but such evidence shall not be taken in the pres- 
ence of jurors or assessors. 

The taking of evidence under this section shall, for the 
purposes of Chapter XXV, be deemed to be an inquiry. 

429. When the Judges composing the Court of appeal 
Procedure where ^^^ equally divided in opinion, the 

Judges of Court of ap- case. With their opinions thereon, shall 
peal are equally di- be laid before another Judge of the 
same Court, and such Judge, after 
such examination and such hearing (if any) as he thinks 
fit, shall deliver his opinion, and the judgment or order 
shall follow such opinion. 

430. Judgments and orders passed by an Appellate 
. Court upon appeal shall be final, 

apS^*^ ^ "" ®^^®P^ ^^ *^® ^^^^^ provided for in 

section 417 and Chapter XXXII. 
See note iinder s. 421. 

431. Every appeal under section 417 shall finally abate 

Ab^tementof appeals. ^^ ^^^ ^®^*'^ ^^ *^^® accused, and every 
other appeal under this chapter shall 
finally abate on the death of the appellant. 



CHAPTER XXXII. 

OF REFERENCE AND REVISION. 

432. A Presidency Magistrate may, if he thinks fit. 
Reference by Presi- ^^^^^ ^^^ ^^e opinion of the High 
dency Magistrate to Court any question of law which arises 
High Court. jjj ^}^q hearing of any case pending 

before him, or may give judgment in any such case subject 
to the decision of the High Court on such reference ; and, 
pending such decision, may either commit the accused to 
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jail, or release him on bail to appear for judgment when 
called upon. 

433. When a question has been so referred, the High 
Dispoeal of case ao- Court shall pass such order thereon 

cording to decision of as it thinks fit, and shall cause a copy 
High Court. ^f guch order to be sent to the Magis- 

tmte by whom the reference was made, who shall dispose 
of the case conformably to the said order. 

The High Court may direct by 
Direction as to oosts. whom the costs of such reference shall 
be paid. 

434. When any person has, in a trial before a Judge of a 
Power to r e 8 e r V e ^'S'^ ^Jourt consisting of more Judges 

questions arising in than one and acting in the exercise 
original jurisdiction of of its original criminal jurisdiction, 
Hig Court. been convicted of an offence, the 

Judge, if he thinks fit, may reserve and refer for the deci- 
sion of a Court consisting of two or more Judges of such 
Court any question of law which has arisen in the coui*se 
of the trial of such person, and the determination of which 
would affect the event of the trial. 

If the Judge reserves any such question, the person con- 
victed shall, pending the decision 
qnltr«^ed''*' thereon be remanded to jail, or, if the 
Judge tbmks fit, be admitted to bail, 

and the High Court shall have power to review the case, 
or such part of it as may be necessaiy, and finally deter- 
mine such question, and thereupon to alter the sentence 
passed by the Court of original jurisdiction, and to pass 
such judgment or order as the High Court thinks fit. 

435. The High Court or any Court of Session, or Dis- 

trict Magistrate, or any Subdivisional 
coSinle^l^Lte. Magistrate empowered by the Local 

Government m this behalf, may call 
for and examine the record of any proceeding before any 
inferior Criminal Court situate within the local limits of 
its or his jurisdiction, for the purpose of satisfying itself 
or himself as to the correctness, legality or propriety of 
any finding, sentence or order recorded or passed, and as 
to the regularity of any proceedings of such inferior Court. 
If any Subdivisional Magistrate acting under this sec- 
tion considers that any such finding, sentence or order is 
illegal or improper, or that any such proceedings are irre- 
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gular, he shall forward the record, with such remarks 
thereon as he thinks fit, to the District Magistrate. 

Orders made under sections 143 and 144 and proceed- 
ings under section 176 are not proceedings within the 
meaning of this section. 

In France, there can be no demand for revision before the Court of 
Cassation against orders which have not the character of a judicial 
judgment or decree — Cass., 18th January 1867 ; Cass., 27th February 
1863. Again, the Court of Cassation has no power to interfere with 
any interlocutory order, but only with final judgments, original or 
appellate — Cass., 10th August 1844. K there has been an omission or 
violation of any of the formalities which the law considers as abso- 
lutely essential (que le present Code prescrit sous peine de nuUit^), 
that is a ground for a reversal of the conviction and of what has gone 
before, starting from the oldest informal act — C. P. C, 408. But in 
India a conviction is sometimes upset altogether owing to some slight 
informality, and the accused is not re-tried. The Court of Cassation 
has no jurisdiction to notice any flaws in the procedure prior to the 
actual commencement of the trial (des actes ant^rieurs a I'arrdt de 
renvoi et de mise en accusation) — Cass., 7th December 1865. The same 
principle applied to India would mean that the High Court could 
not entertain any application finding fault with the preliminary inves- 
tigation (police or magisterial), or with the procedure of the Magis- 
trate putting the accused on his trial. I take it this is the intention 
of the Indian Legislature. It is no ground for revision that punish- 
ment has been awarded under a wrong section, if the same punish- 
ment could have been awarded under another section — C. P. C., 411 ; 
Cass., 16th December 1864, et passim. If the accused is acquitted, 
the public minister can apply to nave the proceedings quashed in the 
interests of the law, but without prejudice to the accused — C. P. C, 
409. So when the accused has been acquitted on the ground that the 
act committed does not constitute an oflence under the law — Id.y 410. 
Finally (and these rulings are as numerous as they are important), 
no objections can be taken on revisional proceedings, which nave not 
been taken before the Court of Appeal — Cass., 11th September 1812, 
et passim up to 12th August 1864. 

In England, the defence of Justices whose decision has been im- 
pugned is now facilitated by the review of Justices* Decision Act, 
1872 (35 and 36 Vict., c. 26, s. 2), which enacts that whenever the 
decision of any Justice, &c., is called in question in any superior Court 
of comTTion law hj a rule to show cause, or other process issued upon 
an ex parte application, it is lawful for any such Justice to make and 
file in such Court an affidavit setting forth the grounds of the decision 
so brought under review, and any facts which he may consider to 
have a material bearing on the question at issue ; and such affidavit 
may be forwarded by post to one of the Masters of the Court for the 
purpose of being so filed. Such affidavit requires neither fee nor 
stamp. See s. 441, which ought to be made applicable to all 

Magistrates. 
Under s. 33 of the Summary Jurisdiction Act, 1879, " any person 

aggrieved who desires to question a conviction, order or other 

proceeding of a Court of Summary Jurisdiction, on the ground that 
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it is erroneoilB in point of law, or is in excess of jurisdiction, may 
apply to the Court to state a special case, setting forth the facts of 
the case and the grounds on which the proceeding is questioned, and 
if the Court decline to state the case, may apply to the High Court 
of Justice for an order requiring the case to be stated. 

436. When on examining the record of any case under 

section 435 or otherwise, the Court 
mi^m'^nt.*^ """ ^^ Session or District Magistrate 

considers that such case is triable 
exclusively by the Court of Session, and that an accused 
person has been improperly discharged by the inferior Court, 
the Court of Session or District Magistrate may cause him 
to be arrested, and may thereupon, instead of directing 
a fresh inquiry, order him to be committed for trial upon 
the matter of which he has been, in the opinion of the Court 
of Session or District Magistrate, improperly discharged : 

Provided as follows — 

(a) that the accused has had an opportunity of showing 
cause to such Court or Magistrate why the commitment 
should not be made : 

(6) that, if such Court or Magistrate thinks that the 
evidence shows that some other offence has been com- 
mitted by the accused, such Court or Magistrate may 
direct the inferior Court to inquire into such offence. 

437. On examining any record, under section 435 or 

. otherwise, the High Court or Court 
Power to order m- ^f Session may direct the District 
Magistrate by himself or by any of 
the Magistrates subordinate to him to make, and the Dis- 
trict Magistrate may himself make, or direct any Subor- 
dinate Magistrate to make, further inquiry into any com- 
plaint which has been dismissed under section 203, or into 
the case of any accused person who has been discharged. 

438. The Court of Session or District Magistrate may, 

Report to High Court ^^ ^^ ^^ ^^ thinks fit, on examining 
* under section 435 or otherwise the 
record of any proceeding, report for the orders of the High 
Court the results of such examination, and, when such 
report contains a recommendation that a sentence be re- 
versed, may order that the execution of such sentence be 
suspended, and if the accused is in confinement, that he be 
released on bail or on his own bond. 
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The demand for revision must be made to the Court whose decision 
is attacked within a week. — Germ. C. P. C, 381. Reasons for attack- 
ing the decision must be specifically stated : if the application merely 
states generally that accused has been wrongly condemned, it will be 
at once rejected.— /d, 384 ; T. E., 8th Dec. 1879. The petition for re- 
vision, if admitted, must be given to the opposite party, who may 
give a reply in writing within a week. This is all done before the 
Court, whose decision is attacked, and then the record is sent to the 
Court for revision. — Id,<^ 387. These are very salutary rules, which the 
Indian legislature should lose no time in adopting. The hearing 
commences by an exposition of the case hy one of the members of the 
Court of R&vtdoUy who is chosen by the President, and the accused (or 
his defender) and the public minister are heard. This is as if the 
case were prepared by one of the High Court Judges in India. — Id.^ 
391. What a contrast does this present to the practice in Calcutta, 
where Mr. Ghose or Mr. Bose gets up and makes an ex parte state- 
ment, which may positively bristle with inaccuracies and misrepre- 
sentations, and then the rule is made absolute, often without the 
Magistrate being heard in support of his own decision. 

A decision on revision may be partially upset and partially upheld ; 
and if the only violation of law has been a violation of rules of pro- 
cedure, the decision need not be reversed, but the Court confines 
itself to directing the regular performance of the omitted procedure. — 
Germ. C. P. C, 393, and Commentaries of MM. Daguin and Hahn. 

The Court of Revision cannot search for new evidence. It must 
hold as proved the facts which the Lower Court has found to exist. — 
/c?., 394. Where the application of the minimum pimishments depends 
by law on extenuating circumstances, the Court of Revision cannot 
itself apply the punishment unless the Lower Court has found the 
existence of such circumstances.— T. E., 19th Oct. 1880. 

As has been remarked above, the French Court of Cassation is 
boimd, after reversing a decision, to send the case back for re-trial. — 
Fr. C. P. C, 427. But it is not bound to do so if the cassation has 
been pronounced because the punishment was prescribed, or the 
offence covered by an amnesty, or the act prosecuted did not amount 
to an offence under any penal law. It is, moreover, bound to send the 
case back to a Court other than that which has already tried it. This 
is a principle which has been utterly rejected by the German Legis- 
lature. In the Reichstag it was proposed that the Court of Revision 
should be given power, for special reasons, to send the case back to 
the same Court or to another Court, This amendment was keenly 
opposed by M. Hanauer, who pointed out that the practice in 
Germany would be justly opened to criticism, if the Lower Court were 
not bound (as they are not Dound in France) to accept the law as laid 
down by the Court of Revision ; but that, as a matter of fact, it was 
not likely to lead to any harm or inconvenience in view of the pro- 
visions of Article 319 (Article 398 of the Code as passed), which enact 
that the Lower Court, to which the case is sent for re-trial, must accept as 
the base of its decision the legal solution, by which the first decision 
has been annulled. The amendmaent was, however, carried, but not 
by a large majority. Cases are, however, ordinarily sent back to the 
same Court. The Austrian Code (288) resembles the German Code in 
giving a choice between the Court, which has heard the case or 
another Court of the same degree. 
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439. In the case of any proceeding, the record of which 
, has been called for by itself, or which 

of TivteiSi^r'^ '^ ^^"""^ ^^ ^^^^ reported for orders, or which 
otherwise comes to its knowledge, the 
High Court may, in its discretion, exercise any of the 
])owers conferred on a Court of appeal by sections 195, 423, 
426, 427, and 428, or on a Court by section 338, and may 
enhance the sentence, and, when the Judges composing the 
Court of Revision are equally divided in opinion, the case 
shall be disposed of in manner provided by section 429. 

No order under this section shall be made to the pre- 
judice of the accused unless he has had an opportunity 
of being heard either personally or by pleader in his own 
defence. 

Where the sentence dealt with under this section has 
been passed by a Magistrate acting otherwise than under 
section 34, the Court shall not inflict a greater punishment 
for the offence which, in the opinion of such Court, the 
accused has committed, than might have been inflicted for 
such offence by a Presidency Magistrate or a Magistrate 
of the first class. 

Nothing in this section applies to an entry made under 
section 273, or shall be deemed to authorize a High Court 
to convert a finding of acquittal into one of conviction. 

In Italy, illegalities or irreffularities, not urged before the Court of 
Appeal, cannot be urged before the Court of Eevision (Cassation). — 
Ital. C. P. C, 420. 

"Or which otherwise comes to its knowledge." — ^With the exception 
of the public minister, those who have recourse to Cassation (Revision) 
in Italy must deposit a sum of money, larger or smaller according 
to the Tribunal by which the order has been passed, and, if the appli- 
cation be rejected, this sum is forfeited to the State. But those who 
have been condemned to severe punishments, or who can properly 
establish their poverty, are exempted from the deposit — Ital. C. P. 
C., 656. Another excellent provision of the Italian Code is that 
those who a]>ply for revision must state before the Court which passed 
jvdgment the grounds on which the application is made ; they must 
indicate precisely the formalities which have been omitted, and the 
articles of the law which have been violated. The application is 
made to the Original Court — Id.^ 659. When a judgment is upset, and 
a re-trial ordered either from the commencement or from the last 
illegal act, the case is generally sent to a different Court. If only 
part of a judgment is illegal, only that part is annulled. An accused 
who applies for revision cannot be sentenced to a heavier punishment 
either in kind or duration. If the sentence is annulled merely owing 
to omission of essential forms of procedure, the accused can elect 
either to be tried a^in or to undergo the original sentence, although 
annulled.~Ital. C. P. C, 685. 
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The High Court will not interfere until the remedy of appeal has 
been exhausted. — Empress v. Mari/ DoneU^, I. L. R, 2 Cal., 40. In 
England, the Court will not grant a mandamus where there is by 
statute an appeal to quarter sessions — as e. g,y to compel Justices 
tore-hear an application for a beer license — R. v. Smithy &c., (Justices)^ 
21 W. R, 382 ; jR. v. Oxfordshire Justices, 18 K J., M. C, 222. 

It is often erroneous^ supposed that in England there is no remedy 
or appeal whatever in case of an acquittal. In Davys v. Douglas^ 
32 L. J., Ex., 283, it was decided that Justices have power to state 
a case in the event of an acquittal as well as of a conviction. When 
the acquittal is on a point of law or construction, the prosecutor can 
claim to have a case stated. 

In France, the counsel of the accused in the Court of Assize can, 
as such, make an application for revision (un pourvoi en cassation) — 
Cass., 1st December 1854 ; and even an advocate who has represented 
the civil party in the correctional Court can do so — Cass., 23rd August 
1851. It is an excellent rule that there is no revision against inter- 
locutory and preliminary orders of procedure (arrets preparatoires 
et d* instruction). An applicant for revision, if the civil party, or 
the public minister, must notify the fact of application to the accused 
within three days.— C. P. C, 418. 

When the Court of Cassation quashes an order or judgment of a 
correctional or police tribunal, it must send the record and the parties 
before a Court of the same kind (quality) as tliat which has passed 
the order quashed — C. P. C, 427. But the Court of Cassation has 
ruled tliat it may quash without sending the case back, if there re- 
mains Tiothing for the decision of the Lower Court — Cass., 12th August 
1865 ; as for instance when the judgment is quashed on the ground 
that it rests on a decision since overruled, and therefore has no legal 
basis — Cass., 29th Juljr 1864. When the Court quashes a judgment 
passed at a regular trial (en mati^re criminelle), it sends tne case to 
another Court of Assize, if the judgment and procedure are quashed 
on account of errors committed in the original Court of Assize. If 
the judgment has been passed by an incompetent Court, the record 
is to be sent to a competent Court for disposal — C. P. C, 429. When 
an application for revision is once rejected, it cannot be renewed by 
any means or on any pretext whatever — /d, 438. In India, High Courts 
sometimes quash convictions on technical grounds without ordering 
re-triaL In a case in which a Deputy Magistrate convicted of riot- 
ing, the Sessions Judge upheld the order, as the accused knew the 
case they had to meet, and had been defended hy four pleaders. Nor- 
ris, J., quashed the conviction on revision on the ground that the 
common object was not set forth with sufficient clearness in the 
charge. He omitted to order a re-trial, though, quite apart from 
the rioting, other offences had been committed. No failure of justice 
was shown, and Norris, J., appears to have overlooked the provisions 
of ss. 635, 637, infra. 

The fact that the High Court has released a prisoner under this 
section does not prevent the Magistrate from again arresting him 
and trying him for some other offence. But the second arrest must 
not be substantially for the same cause as the first. See Att.-Oen, of 
Hong-kong v. Kwok-a-Sing, 42 L. J., P. C, 64 

The jurisdiction of the Court of Crown Cases Reserved in England 
may be exercised by any five or more Judges of the High Court ; 

P., C. C. L. 15 
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provided that the Lord Chief Justice shall always be one, unless pre- 
rented by illness or otherwise, 44 and 46 Vict., c. 68, s. 15. 

Besides the ccutation in France, there is a particular r^virion. This 
. is demanded in three cases : (1) when two persons have been separate- 
ly convicted of the same crime, and the sentences are irreconcil- 
able. The two contradictory sentences are transmitted by the 
Minister of Justice to the ProcwrevAr-O^rt&al of the Court of Cas- 
sation. The Chambre Criminelle of this Court, after having verified 
the incompatibility of the two condemnations, annuls the two sen- 
tences, and sends the accused before some Court other than those 
which pronounced the sentences ; (2) when, after a conviction of some 
person for homicide, sufficient indications are found of the existence 
of the supposed victim ; (3) when, after the ccmdemnation of an 
accused person, one or more witnesses against him are found to have 
borne false testimony. 

The revision of the Carman Code corresponds to the recours en 
ocusatum of the French Code. Four conditions are required for the 
annulment of a judgment by the Bevisional Court : (1) the judg- 
ment attacked must be that of a District Court (roughly correspond- 
ing to the District Magistrate in India) or oi a Court of Assize 
(roughly corresponding to the Court of Session) ; (2) there rrmst 
have been a violation of law ; (3) such violation of law must have 
served as the basis of the decision ; (4) the applicant for revision 
must comply with the procedure laid down, latere can never he any 
revision as regards questions of fact. In France, the Court of Cas- 
sation, when it upsets a decision, is bound to send the case back. 
In the Beichstag a similar provision was proposed, but it was nega- 
tived. However, the German Court of Revision must ordinarily 
send the case bstck either to the same Court, or another Court of 
similar jurisdiction, or, when the decision is reversed for want of 
jurisdiction, to a competent Court. The Court to which the case is sent 
IS bound by the decision of the Court of Revision on the point of law. 
The Court of Revision may itself decide the matter in the following 
cases : (1) when it agrees with the public minister that the minimum 
punishment prescribed for the oflTence should be inflicted ; (2) when 
no farther evidence is necessary, and it is of opinion on the evidence 
on record that the law has been wrongly applied to the facts, it 
may pronounce judgment of acquittal, stay of proceedings, or 
condemnation to an invariably fixed punishment, that is, which has 
neither maximum nor minimum, such, for instance, as confiscation 
for offences against the revenue or customs. 

Any error as to sufficiency or appreciation of the evidence cannot 
he a ground for revision^ nor even insufficiency of the reasons assigned 
for conviction. As to violation of law, the Code lays down that it 
consists in non-application or misapplication of the law ; and a 

J'udgment is conclusively presumed to have been arrived at in vio- 
ation of the law in the following cases : — 

When the Court or Jury were not regularly constituted : 
When the Judge or a Juror was legally incompetent to take 
part in the case (see notes under s. 555) : 

(3) If a Judge or Magistrate has been objected to on the ground 
of legitimate suspicion, and such objection has been found valid : • 

(4) If the Court was not competent, as regards jurisdiction, (per- 
sonal or territorial) : 
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(5) If the trial has taken place in the absence of the public minis- 
ter, or some person whose presence was required by law : 

(6) If the rules relative to publicity of procedure have been 
violated : 

i7) If the judgment contains no reasons : 
8) If the defence has been restrained in an inadmissible manner 
on some point essential to the decision. 

Violation of the law covers not only acts of the Legislature, but 
rules and ordinances made by the executive power, in execution of 
the law, as well as juridical principles and rules admitted in doctrine 
and practice. As to the violations above enumerated, clause (8) was 
keenly opposed in the Reichstag, on the ground that the Judge of 
first instance was alone competent to decide whether the defence had 
or had not been restrained on a material point, but M. de Schwarze 
assured the objectors that the Court of Revision would never decide 
this point, but. only whether the allegation appeared to be founded. 
If rules of law are established solely in the interests of the accused, 
their violation cannot be urged by the public minister as a eround 
for reversal to the prejudice of the accused, for instance, the nde that 
at least a week must elapse between the citation and the trial. 

The French Code of Criminal Procedure (409) only permits the 
public minister to demand the cassation of a judgment of acquittal 
in the interests of the law. The Austrian Code (281^ on the other 
hand, gives equal rights, as regards revision, to the public minister 
and to the accused. The Grerman Legislator (379) has taken a middle 
course, and only allows the public minister to demand the reversal 
of acquittal in a few cases, namely, in (1), (2), (3), and (5) of the 
violations of the law enimierated above, or on the ground that the 
right questions have not been put, or that wrong questions have 
been put, to the jury. But this restriction in the German Code 
is only with regard to the judgments of the Court of Assize. 
As regards the decisions of the district tribunals, the public 
minister is on exactly the same footing as a convicted person. But 
there is no revision against the appellate decisions of the District 
Courts, on the ground of violation of rules of procedure only (error 
in procedendo as opposed to error in jitdiGanao), except only in the 
case mentioned in Article 298, when the Court to whom a case 
is sent for re-trial does not conform to the law laid down by the Court 
of Revision. 

" And may enhance the sentence." — In Grermany, if the decision 
has been attacked only by the accused, or by the public minister 
in his interests, the new decision (that is, of the Lower Court to 
whom the case is sent for re-trial) must not give a more severe punish- 
ment than the first decision. — Germ. C. P. C, 398. 

440. No party has any right to be heard either person- 
ally or by pleader before any Court 

sion : Provided that the Court may, 
if it thinks fit, when exercising such powers, hear any party 
either personally or by pleader, and that nothing in this 
section shall be deemed to affect section 439, paragraph two. 
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The Calcutta Hiffh Court think that a Magistrate should not shew 
cause by a letter addressed to the Registrar. See notes under s. 435, 
iupra. But such a mode of shewing cause is convenient and fair to 
the Magistrate and is the practice in England. A Justice, when his 
decision is called in question in a superior Court, may file an affidavit, 
showing grounds of decision and any facts which he may consider 
to have a material bearing on the question at issue, without payment 
of any fee, and may forward it by post. The Court is bound to take 
into consideration all matters contained in such affidavit, notwith- 
standing non-appearance of counsel in support-— (35 and 36 Vict., 
c 26, ss. 2, 3.) Considering the number of applications for revision, 
the Government Advocates cannot be employed in every case. S. 441 
should be made applicable to all Magistrates. 

In Germany, the accused may appear personally (except when he 
is in custody) or by a defender. The public minister may also appear. 
—Germ. C. P. C, 390, 391. 

441. When the record of any proceeding of any Presi- 
Statement by Presi- ^?''J Magistrate is called for by the 

dency Magistrate of High Court under section 435, the 
grounds of his decision Magistrate may submit with the re- 

% K pJT''^®"'^ ^^ cord a statement settmg forth the 

Hign Court. , /• 1 • J • • ° 1 J 

grounds of his decision or order and 

any facts which he thinks material to the issue ; and the 

Court shall consider such statement before overruling or 

setting aside the said decision or order. 

442. When a case is revised under this chapter by the 
High Court's order to High Court, it shall certify its deci- 

be certified to Lower sion or order to the Court by which 
Court or Magistrate. the finding, sentence or order revised 
was recorded or passed, and the Court or Magistrate to 
which the decision or order is so certified shall thereupon 
make such orders as are conformable to the decision so 
certified ; and, if necessary, the record shall be amended in ac- 
cordance therewith. 

PART VIII. 

SPECIAL PROCEEDINGS, 



CHAPTER XXXin. 

OBIMINAL PROCEEDINGS AGAINST EUROPEANS AND 
AMERICANS. 

443. No Magistrate, unless he is a Justice of the Peace, 

Magistrates who may ^^^ (except in the case of a DistHct 

inquire into and try Magistrate or Presidency Magistrate) 

charges against Euro- unless he is a Magistrate of the first 

pean British subjects. ^i^^ ^^^ ^^ Europeau British subject. 



Digiti 



zed by Google 



CHAP. XXXIII.] PROCEEDINGS AGAINST EUROPEANS. 22ft 

shall inquire into or try any charge against an European 
British subject. 

This and other sections in this chapter were amended by Act III of 
1884 (Ilbert BiU). 

444. No Judge presiding in a Court of Session except 
Sessions Judge to be ^^^ Sessions Judge shall exercise juris- 

an Buropeaa British diction over an European British sub- 
sabject. Iqq^ unles3 he himself is an European 

British subject ; and if he is an Assistant Sessions Judge, 

*„..„. a^„„.^ „ unless he has held the office of Assist- 

Assistant ^sessions ,^ . ^t /• , i in 

Judge to have held ant Sessions Judge for at least three 
office for three years years, and has been specially em- 
^we*^ed? 'P^°'^^ ^'^' powered in this behalf by the Local 
Government, 

445. Nothing in section 443 or section 444 shall pre- 
Cognizance of offence vent any Magistrate from taking cog- 
committed by European nizance of an offence committed by 
British subject. ^j^y European British subject in any 
case in which he could take cognizance of a like offence if 
committed by another person : 

Provided that, if he issues any process for the purpose 
of compelling the appearance of an European British 
subject accused of an offence, such process shall be made 
returnable before a Magistrate having jurisdiction to 
inquire into or try the case. 

446. Notwithstanding anything contained in section 32 
Sentences which may or section 34, no Magistrate other 

be passed by Provincial than a District Magistrate or Presi- 
Magistrates. dency Magistrate shall pass any sen- 

tence on an European British subject other than imprison- 
ment for a term which may extend to three months, or 
fine which may extend to one thousand rupees, or both ; 
and a District Magistrate shall not pass ■ any such sen- 
tence other than imprisonment for a term which may 
extend to six months, or fine which may extend to two 
thousand rupees, or both. 

447. When an European British subject is accused of 

-j^ .... an offence before a Magistrate, and 

When commitment IS ^ n* j. • i.? • • /• 

to be to Court of Ses- such offence cannot, m the opinion of 

sion and when to High such Magistrate, be adequately pun- 

^^^^' ished by him, and is not punishable 

with death or with transportation for life, such Magis* 
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trate shall, if he thinks that the accused ought to be 
committed, commit him to the Court of Session, or, in the 
case of a Presidency Magistrate, to the High Court. 

When the offence which appears to have been committed 
is punishable with death or with transportation for life, 
the commitment shall be to the High Court. 

448. Where any person committed to the High Court 
Trial of oifenoes of «nder section 447 is charged with 

which one ia, and the several onences of which one is punish- 
others are not, punish- able with death or transportation for 

ment, and the High Court considers 
that he should not be tried for the offence punishable with 
death or transportation, the High Court may, nevertheless, 
try him for the other offences. 

449. Notwithstanding anything contained in section 31, 
Sentences which may ^^ Court of Session shall pass on 

be passed by Court of any European British subject any 
^®®^®'^- sentence other than a . sentence of 

imprisonment for a term which may extend to one year, 
or fine, or both. 

If, at any time after the commitment and before signing 
Procedure when Ses- judgment, the presiding Judge tliinks 
sions Judge finds his that the offence which appears to be 
powers inadequate. proved cannot be adequately punish- 

ed by such a sentence, he shall record his opinion to that 
effect and transfer the case to the High Court. Such 
Judge may either himself bind over, or direct the commit- 
ting Magistrate to bind over, the complainant and wit* 
nesses to appear before the High Court. 

450. Repealed by s. 6, Act III of 1884. 

451. (1) In trials of European British subjects before a 
Jury or assessors be- High Court or Court of Session, if, 

fore High Court or before the first juror is called and 
Court of Session. accepted, or the first assessor is ap- 

pointed, as the case may be, any such subject requires to 
be tried by a mixed jury, the trial shall be by a jury of 
which not less than half the number shall be Europeans 
or Americans or both Europeans and Americans. 

(2) When any such trial before a Court of Session 
would, in the ordinary course, be with the aid of assessors, 
the European British subject accused, or, where there are 



Digiti 



zed by Google 



CHAP. XXXIII.] PROCEEDINGS AGAINST EUROPEANS. 231 

several European British subjects accused, all of them 
jointly, may, instead of claiming to be tried by a mixed 
jury under sub-section (1), require that not less than half 
the number of the assessors shall be Europeans or Ameri- 
cans or both Europeans and Americans. 

451-4. (1) In trials of European British subjects before a 
Riffht of European l^istrict Magistrate, any such subject 
British subject to claim may, in a summons-case before he is 
jury before District heard in his defence under section 244, 
agistrate. ^^. j^^ ^ warrant-case before he enters on 

his defence under section 256, claim that the trial shall b© 
by a jury composed in manner prescribed by section 451. 

(2) If a claim is made under sub-section (1) in a sum- 
mons-case at the time when the Magistrate proceeds under 
section 244 to hear the accused, or in a warrant-case at 
the time when the Magistrate calls upon the accused under 
section 256 to enter upon the defence, the Magistrate shall 
forthwith issue the necessary orders for the trial by a jury 
as aforesaid. 

(3) If such a claim is made at an earlier stage of the 
proceedings, the Magistrate shall issue such orders whenever 
it appears to him from the evidence recorded that there will 
be a sufficient case to go before a jury. 

(4) In every such case the Magistrate shall, notwith- 
standing anything contained in section 242, before issuing 
any orders as aforesaid, frame a formal charge. 

(5) The provisions of sections 211, 216, 217, 219, and 
^20 shall, so far as may be, apply for the purpose of secur- 
ing the attendance of the complainant, the accused, and 
the witnesses at every trial to be held under this section. 

(6) The provisions of this Code relating to the procedure 
in a trial by jury before a Court of Session shall, as nearly 
as may be, apply to every trial under this section as if the 
District Magistrate were a Sessions Judge and the accused 
had been committed to his Court for trial. 

(7) All Courts may construe any of the provisions referred 
to in sub-section 5 or sub-section (Q), in so far as they are 
made applicable by that sub-section, with such verbal alter- 
ations not affecting the substance as may be necessary or 
proper to adapt the same to the matter before them. 

• (8) Nothing in this section shall affect the power of 
the Magistrate to commit an accused person for trial under 
section 347 or section 447. 
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451Pr (1) If an accused person claims to be tried by 
-, . ^ . jury under section 451-4, and in the 

CoSTin^rSin'S^" opinio" of t^e Districjt Magistrate 
there is reason to believe that a jury 
composed in manner prescribed by section 451 cannot bo 
constituted for the trial before himself, or cannot be so con- 
stituted without an amount of delay, expense or incon- 
venience which, under the circumstances of the case, 
would be unreasonable, he may, instead of issuing orders 
for the trial before himself under section 4514, transfer 
the case for trial to such other District Magistrate or to 
such Sessions Judge as the High Court may, from time to 
time, by rules m«uJe by it in this behalf and approved by 
the Local Government, or by special order, direct. 

(2) Wlien a case is transferred under this section to a 
Sessions Judge or District Magistrate, he shall with all 
convenient speed try it with the same powers (including 
the power of commitment), and according to the same 
procedure as if he were a District Magistrate acting under 
section 451il. 

Sections 451^1 and 461B are added by s. 8, Act III of 1884. 

452. In any case in which an European British subject 
Trial of European i^ accused jointly with a person not 

British subject and being an European British subject, 
native jointly accused, ^nd such European British subject 
is committed for trial before a High Court or Court of 
Session, such subject and person may be tried together, 
and the procedure on the trial shall be the same as it would 
have been had the European British subject been tried 
separately t 

Provided that if the European British subject requires 
under section 451 to be tried by a 

cU^^epa'^tetriS;" °»i^«<i i^'^'.^l^^y » mixed set of 
assessors, and the person not being 
an European British subject requires that he shall be tried 
separately, the latter person shall be tried separately in 
accordance with the provisions of Chapter XXIII. 

453. When any person claims to be dealt with as an 
Procedureonclaimof European British subject, he shall 

person to be dealt with state the grounds of such claim to 
as European British the Magistrate before whom he is 
^^^i^^' brought for the purposes of the iu- 



Digiti 



zed by Google 



CHAP. XXXIII.] PROCEEDINGS AGAINST EUROPEANS. 235 

quiry or trial ; and such Magistrate shall inquire into the 
truth of such statement, and allow the person making it 
a reasonable time within which to prove that it is true, 
and shall then decide whether he is or is not an European 
British subject, and shall deal with him accordingly. If 
any such person is convicted by such Magistrate and 
appeals from such conviction, the burden of proving that 
the Magistrate's said decision was wrong shall lie upon 
him* 

When any such person is committed by the Magistrate 
for trial before the Court of Session, and such person be- 
fore such Court claims to be dealt with as an European 
British subject, such Court shall, after such further inquiry, 
if any, as it thinks fit, decide whether he is or is not an 
European British subject, and shall deal with him accord- 
ingly. If he is convicted by such Court and appeals from 
such conviction, the burden of proving that the Court*s 
said decision was wrong shall lie upon him. 

When the Court before which any person is tried decides 
that he is not an European British subject, such decision 
shall form a ground of appeal from the sentence or order 
passed in such triaL 

454. If an European British subject does not claim 
„ ., , , to be dealt with as such by the Magis- 

Jt^T^J^^rF 'rate before whom he is tried or by 

whom he is committed, or if when 
such claim has been made before, and disallowed by, the 
committing Magistrate, it is not again made before the 
Court to which such subject is committed, he shall be 
held to have relinquished his right to be dealt with as such 
European British subject, and shall not assert it in any sub- 
sequent stage of the same case. 

Unless the Magistrate has reason to believe that any 
person brought before him is not an European British 
subject, the Magistrate shall ask such person whether he is 
such a subject or not. 

455. Where a person who is not an European British 
Trial under this Subject is dealt with as such under 

chapter of person not this chapter, and does not object, the 
an European British inquiry, commitment, trial or sentence 
®^^^^*- (as the case may be) shall not, by 

reason of such dealing, be invalid. 
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456. When any European British subject is unlawfully 

detained in custody by any person, 
Britifh subject °JXw^ such European British subject or any 
fuUy detained to apply person on his behalf may apply to the 
for order to be brought High Court which would have j urisdic- 
before High Court. ^.^^ ^^^^ ^^^^ European British sub- 

ject in respect of any offence committed by him at the place 
-where he is detained, or to which he would be entitled to 
appeal from any conviction for any such offence, for an order 
directing the pei-son detaining him to bring him before the 
High Court to abide such further order as it may pnss. 

457. The High Court, if it thinks fit, may, before issu- 

ing such order, inquire, on affidavit or 
apSSr ''"' otherwise, into the grounds on which 

it is applied for, and grant or refuse 
such application ; or it may issue the order in the first 
instance, and, when the person applying for it is brought 
before it, it may make such further order in the case as it 
thinks fit, after such inquiry (if any) as it thinks necessary. 

458. The High Court may issue such orders through- 
Territories through- out the territories within the local 

out which High Court limits of its appellate criminal juris- 
may issue Buch order. diction, and such other territories as 
the Qovemor-Qeneral in Council may direct. 

459. Unless there is something repugnant in the con- 
Application of Acts text, all enactments heretofore or here- 
conferring jurisdiction after made by the Governor-General 
on Magistrates or Court in Council, which confer on Magis- 
of Session. ^^^^^ ^j, ^^ ^j^^ q^^^^ ^f Session 

jurisdiction over offences, shall be deemed to apply to 
European British subjects, although such persons be not 
expressly referred to therein. 

Nothing in this section shall be deemed to authorize 
any Court to exceed the limits prescribed by this chapter 
as to the amount of punishment which it may inflict on 
an European British suWect, or to confer jurisdiction on 
any Magistrate or any Jiidge presiding in a Court of 
Session not being a Justice of the Peace. 

460. In every case triable by jury or with the aid of 

assessors, in which an European-(not 

roSs'^l^ricaS"' being an European British subject) or 

an American is the accused person, or 
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one of the accused persons, not less than half the number of 
jurors or assessors shall, if practicable, and if such European 
or American so claims, be Europeans or Americans. 

461. Whenever an European or American is charged 

T , T3, before the Court of Sessions lointly 

Jury when European .^, . -n '^ "^ 

or American charged With a person not an European or 
jointly with one of American, and in compliance with a 
another race. claim made under section 460 is tried 

by a jury, or with the aid of a set of assessors, of which 
at least one-half consists of Europeans and Americans, 
the latter person shall, if he so claims, be tried separately. 

462. When a trial is to be held before the Court of 
Summoning and em- Session in which the accused person, 

panelling jurors under or one of the accused persons, is enti- 
section 461 or 460. ^ ^ ^jg^ to be tried by a jury constituted 
under the provisions of section 451 or section 460, or 6e- 
fore the Court of a District Magistrate or Sessions Judge 
proceeding under section 4i51A or 4515, the Court shall, 
three days at least before the day fixed for holding such 
trial, cause to be summoned in the manner hereinbefore 
prescribed, as many European and American jurors as are 
required for the trial. 

The Court shall also at the same time in like manner 
cause to be summoned the same number of other persons 
named in the revised list, unless such number of such 
other persons has been already summoned for trials by 
jury at that session. 

From the whole number of persons retunied, the jurors 
who are to constitute the jury shall be chosen by lot in 
the manner prescribed in section 276, until a jury contain- 
ing the proper number of Europeans or Americans, or a 
number approaching thereto as nearly as practicable, has 
been obtained : 

Provided that in any case in which the proper number 
of Europeans and Americans cannot otherwise be obtained, 
the Court may, in its discretion, for the purpose of con- 
stituting the jury, summon any person excluded from the 
list on the ground of his being exempted under section 320. 

463. Criminal proceedings against European British 
Conduct of criminal subjects, Europeans not being Euro- 

proceedings against P^^n British subjects, and Americans, 
European British sub- before the Court of Session and High 
jects,&c. Court, shall, except as otherwise. ex- 
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pressly provided, be conducted according to the provisions 
of this Code. 



CHAPTER XXXIV. 

LUNATICS. 

464. When a Magistrate holding an inquiry or a trial 

has reason to believe that the accused 
J^rni'iruo' !« Of "7o«"d mind and consequently 

incapable of making his defence, the 
Magistrate shall inquire into the fact of such unsoundness, 
and shall cause such person to be examined by the Civil 
Surgeon of the District or such other medical officer as 
the Local Government directs, and thereupon shall examine 
such Surgeon or other officer as a witness, and shall reduce 
the examination to writing. 

If such Magistrate is of opinion that the accused is of 
unsound mind and consequently incapable of making his 
defence, he shall postpone further proceedings in the case. 

" Every constable of a parish or place and every relieving officer 
and overseer of any parish, who shall have knowledge that any 
person found wandering at large within such parish or place is 
deemed to be a lunatic, shall immediately apprehend and take such 
person before a Justice." — 16 & 17 Vict., c. 97, s. 68. There is a 
similar provision in India. — ^Act XXXVI, 1858, ss. 4, 6. 

465. If any person committed for trial before a Court 
^ ^ . * of Session or a High Court appears 

peSr'cSmmUt^r^t' to the Court at his trial to be of un- 
fore CJourt of Session sound mind and consequently inca- 
or High Court beiug pable of making his defence, the jury 
lunatic ^j, ^j^^ Court with the aid of assessors 

shall, in the first instance, try the fact of such unsoundness 
and incapacity, and, if satisfied of the fact, shall pass 
judgment accordingly, and thereupon the trial shall be 
postponed. 

The trial of the fact of the unsoundness of mind and 
incapacity of the accused shall be deemed to be part of his 
trial before the Court. 

" When the defendant pleads any plea other than not guilty, and 
an issue of fact is joined thereon, the truth of the plea must be tried 
by a jury empannelled for that purpose. It seems, but is not certain, 
that in such cases no peremptory challenges are allowed."— Steph. 
Dig., C. P. C, 284. 
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466. Whenever an accused person is found to be of 
Release of lunatic unsound mind and incapable of mak- 

pending investigation ing his defence, the Magistrate or 
^^ *"*l* Court, as the case may be, if the case 

is one in which bail may be taken, may release him on suffi- 
cient security being given that he shall be properly taken 
care of and shall be prevented from doing injury to himself 
or to any other person, and for his appearance when re- 
quired before the Magistrate or Court or such officer as the 
Magistrate or Court appoints in this behalf. 

If the case is one in which bail may not be taken, or if 
_, ^ - ._ ^. sufficient security is not given, the 

Custody of lunatic. Magistrate or Court shall report the 
case to the Local Government, and the Local Government 
may order the accused to be confined in a lunatic asylum 
or other suitable place of safe custody, and the Magistrate 
or Court shall give eflFect to such order. 

467. Whenever an inquiry or a trial is postponed under 

section 464 or section 465, the Magis- 
qufa^rtt t'^ate or Court, as the case may be, 

may at any time resume the inquiry 
or trial, and require the accused to appear or be brought 
before such Magistrate or Court. 

When the accused has been released under section 466, 
and the sureties for his appearance produce him to the officer 
whom the Magistrate or Court appoints in this behalf, 
the certificate of such officer that the accused is capable of 
making his defence shall be receivable in evidence. 

468. If, when the accused appears or is again brought 
Procedure on accused before the Magistrate or the Court, 

appearing before Ma- as the case may be, the Magistrate or 
gistrate or Court. Qourt considers him capable of mak- 

ing his defence, the inquiry or trial shall proceed. 

If the Magistrate or Court considers the accused person 
to be still incapable of making his defence, the Magistrate or 
Court shall again act according to the provisions of 
section 464 or section 465, as the case may be. 

469. When the accused appears to be of sound mind 
When accused ap- ^^ the time of inquiry or trial, and 

pears to have been the Magistrate is satisfied from the 
insane. evidence given before him that there 

is reason to believe that the accused committed an act 
which, if he had been of sjund mind, would have been an 
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offence, and thafc he was at the time when the act was 
committed by reason of unsoundness of mind, incapable of 
knowing the nature of the act or that it was wrong or 
contraiy to law, the Magistrate shall proceed with the 
case, and, if the accused ought to be committed to the 
Court of Session or High Court, send him for trial before 
the Court of Session or High Court, as the case may be. 

470. Whenever any person is acquitted upon the ground 

that, at the time at which he is 
taUn|rTndo£ir:^J: J^eged to have committed an offence, 

he was, by reason of unsoundness of 
mind, incapable of knowing the nature of the act alleged 
as constituting the offence, or that it was wrong or con- 
trary to law, the finding shall state specifically whether he 
committed the act or not. 

471. Whenever such judgment states that the accused 
Person acquitted on person committed the act alleged, the 

Buch ground to be kept Magistrate or Court before whom or 
in safe custody. which the trial has been held shall, if 

such act would, but for the incapacity found, have consti- 
tuted an offence, order such person to be kept in safe 
custody in such place and manner as the Magistrate or 
Court thinks fit, and shall report the case for the orders 
of the Local Government. 

The Local Government may order such person to be 
confined in the lunatic asylum, jail or other suitable place 
of safe custody. 

472. When any person is confined under the provisions 
Lunatic prisoners to of section 466 Or section 471, the In- 

be visited by Inspector- spector-General of Prisons, if such 
General. person is confined in a jail, or the 

Visitors of the lunatic asylum, or any two of them, if he is 
confined in a lunatic asylum, may visit him in order to 
ascertain his state of mind ; and he shall be visited once 
at least in every six months by such Inspector-General or 
by two of such Visitors as aforesaid ; and such Inspector- 
General or Visitors shall make a special repoH to the Local 
Government as to the state of mind of such person. 

473. If such person is confined under the provisions 
Procedure wherein- ^^ section 466, and such Inspector- 

natic prisoner is report- General or Visitors shall certify that, 
ed capable of making in his or their opinion, such person is 
his defence. capable of making his defence, he 
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shall be taken before the Magistrate or Court, as the ease 
may be, at such time as the Magistrate or Court apppints, 
and the Magistrate or Court shall deal with such person 
under the provisions of section 468 ; and the certificate of 
such Inspector-General or Visitors as aforesaid shall be 
receivable as evidence. 

474*. If such person is confined under the provisions of 

Procedure where section 466 or section 471, and such 

lunatic confined under Inspector-Geueral or Visitors shall 

«ection 466 or 471 is certify that, in his or their judgment, 

ch^r^^d ^* ^ ^^ ^^' '^® "^^y ^® discharged without danger 
of his doing inj ury to himself or to any 
other person, the Local Government may thereupon order 
him to be discharged, or to be detained in custody, or 
to be transferred to a public lunatic asylum if he has 
not been already sent to such an asylum ; and, in case 
it orders him to be transferred to an asylum, may appoint 
a commission, consisting of a judicial and two medical 
ofiicers. 

Such commission shall make formal inquiry into the 
state of mind of such person, taking such evidence as is 
necessary, and shall report to the Local Government, which 
may order his discharge or detention as it thinks fit. 

475. Whenever any relative or friend of any person 

_ ,. ^ . confined under the provisions of sec- 

cawTefative'!''**'" ^ ^^^^ ^66 or section 471 desires that he 
shall be delivered over to his care and 
custody, the Local Government, upon the application of 
such relative or friend, and on his giving security to the 
satisfaction of such Government that the person delivered 
shall be properly taken care of and shall be prevented from 
doing injury to himself or to any other person, may 
order such person to be delivered to such relative or 
friend. 

Whenever such person is so delivered, it shall be upon 
condition that he shall be produced for the inspection of 
such officer and at such times as the Local Government 
directs. 

The provisions of sections 472 and 474 shall, mutatis 
mutandis, apply to persons delivered under the provisions 
of this section ; and the certificate of the inspecting officer 
appointed under this section shall be receivable as 
evidence » 
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475-d. The Governor-General in Council may direct 

Power of Governor- ^1^^^ ^^7 person whom the Local Gov- 

Generai in Conncil to ernment has ordered under this chap- 

«!^^fi«r^^*l!2L**^S ^^^ *o t>® confined in a lunatic asylum, 
oonnnea by order or . .| ,, , /• /» , i 

Local Government to be J*l* ^r Other place Of safe custody, 
removed from one pro- shall be removed from the place where 
vince to another. ^e is confined to any lunatic asylum, 

jail or other place of safe custody in British India. 

4/75B, The Local Government may empower the officer 

Power of Local Gov- ^^ ^^^^'8® ^^ *'^^ J^^^ ^^ "^^lich a per- 

ernment to relieve In- SOU is confined under the provisions 

Bpeotor-General of cer- of section 466 or section 471 to dis- 

tain f uncUons. ^j^^g^ ^j ^^ ^^^ ^^ ^^^ functions of 

the Inspector-General of Prisons under section 472, sec- 
tion 473 or section 474. 



CHAPTER XXXV. 

PROCEEDINGS IN CASE OF CERTAIN OFFENCES AFFECTING THE 
ADMINISTRATION OF JUSTICE. 

476. When any Civil, Criminal or Revenue Court is of 
opinion that there is ground for inquir- 

Procednre in cases i^jg i^^o any oflfence referred to in 
mentioned m section °.. ine j -ij. j i_ i» 'l 

295^ section 195, and committed before it 

or brought under its notice in the 
course of a judicial proceeding, such Court, after making 
any preliminary inquiry that may be necessary, may send 
the case for inquiry or trial to the nearest Magistrate of 
the first class, and may send the accused in custody, or take 
sufficient security for his appearance, before such Magis- 
trate ; and may bind over any person to appear and give 
evidence on such inquiry or trial. 

Such Magistrate shall thereupon proceed according to law, 
and may, if he is authorized under section 192 to transfer 
cases, transfer the inquiry or trial to some other competent 
Magistrate. 

In France, if a witness, during a trial, appears to have given false 
evidence, the President can, of his own motion, or at the request of 
the Procureur-G^n^ral, the civil party, or the accused, have the wit- 
ness arrested and sent for trial — C. P. C, 330. The Court of Cassa- 
tion has ruled that a witness, suspected of false testimony, may be 
kept in close custody till the close of the case — Cass., 28th December 
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1838 ; 24th January 1851. It is absurd to say that such a procedure 
prejudices the accused. On the other hand, omission to adopt such 
procedure is in some cases likely to prejudice the truth. A witness 
tor the prosecution may wilfully make statements which are obviously 
false. It is surely in the interests of the accused that such contempt 
should be dealt with at once, and vice versd. In some case the Cal- 
cutta High Court found fault with a Judge for committing a witness 
during the trial of a civil suit. But it is of the essence of such proce- 
dure that it should be instantaneous. It is intended to deter false wit- 
nesses, and there w no reason why truthful witnesses thoidd be intimidated. 
Indeed, they ought not to know what has happened, as they are kept 
outside and only brought in when required to give evidence. When 
a witness appears to have given false evidence, or to have concealed 
some fact of which he must have had knowledge, the Court may, of 
its own accord, or at the instance of the parties, direct him to be 
forthwith arrested and proceeded against according to law. But this 
order may be revoked if the witness retracts and reveals the truth 
before the close of the proceedings. Indian Judges may consider that 
such procedure might frighten the other witnesses ; but firstly, those 
examined on the same day ought not to know of it, and secondly, 
the evidence may be agamst as well as for the accused. — ItaL C. P. C, 
312, 313. 

In Italy, when in the course of a civil suit it shall appear that a 
criminal offence has been committed, the Judge is bound to inform the 
public minister, who will set in motion the penal action in accordance 
with the law. The civil suit will be suspended, i/f^cifecmo» o/^Ae 
criminal case ought to have an influence cm, the dvil decision^ save 
where it is specially provided to the contrary.— ItaL C. P. C, 31. 

477. Subject to the provisions of section 444, a Court 
Power of CJourt of ^^ Session may charge a person for 

Sessionas to such any offence referred* to in section 193 
offences committed a^d committed before it, or brought 

^'® ^ * under its notice in the course of a 

judicial proceeding, and may commit, or admit to bail and 
try, such person upon its own charge. 

Such Court may direct the Magistrate to cause the 
attendance of any witnesses for the purposes of the trial. 

478. When any such offence is committed before any 
Power of Civil and Civil or Revenue Court, or brought 

Revenue Courts to com- under the notice of any Civil or 
piete investigation and Revenue Court in the course of a 
or C^urt*^f S^bn.'''"* judicial proceeding, and the case is 
triable exclusively by the High Court 
or Court of Session, or such Civil or Revenue Court thinks 
that it ought to be tried by the High Court or Court of 
Session, such Civil or Revenue Court may, instead of 
sending the case under section 476 to a Magistrate for 
inquiry, itself complete the inquiry, and commit or hold to 
P., C. C. L. 16 
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bail the accused person to take his trial before the High 
Court or Court of Session, as the case may be. 

For the purposes of an inquiry under this section, the 
Civil or Revenue Court may, subject to the provisions of 
section 443, exercise all the powers of a Magistrate ; and 
its proceedings in such inquiry shall be conducted as neai'ly 
as may be in accordance with the provisions of Chapter 
XVIII, and shall be deemed to have been held by a 
Magistrate. 

479. When any such commitment is made by a Civil 

or Revenue Court, the Court shall 

Pn^rMn^^J^h ^L«'^^ scnd thc chargc with the order of 
Court in Bucn cases. . . , ^ , . , •, /. , , 

commitment and the record of the 

case to the Presidency Magistrate, District Magistrate or 

other Magistrate authorized to commit for trial ; and such 

Magistrate shall bring the case before the High Court or 

Court of Session, as the case may be, together with the 

witness for the prosecution and defence. 

480. When any such oflfenco as is described in section 

175, section 178, section 179, sec- 

cJi'^fcontempt.'^"'' ^^^^ 1^0' or section 228 of the Indian 
Penal Code is committed in the view 
or presence of any Civil, Criminal or Revenue Court, the 
Court may cause the oflfender, whether he is an European 
British subject or not, to be detained in custody ; and at 
any time before the rising of the Court on the same day 
may, if it thinks fit, take cognizance of the offence and 
sentence the offender to fine not exceeding two hundred 
rupees, and, in default of payment, to simple imprisonment 
for a term which may extend to one month, unless such 
fine be sooner paid. 

Nothing in section 443 or section 444 shall be deemed 
to apply to proceedings under this section. 

In Italy those in Conrt must have their head uncovered ; must be 
silent and respectful. It is forbidden, during the hearing of a case, 
to show signs of approbation or disapprobation ; to cause any inter- 
ruption or to make any sort of disturbance whatever. Those who 
disobey may be turned out of Court ; if they resist, or come into Court 
again, they may be confined for 24 hours. If the noise or disturbance 
is accompanied by insults or violence, punishment can be pronounced 
at once at the same or at the following sitting. There is an appeal, if 
a correctional punishment be awarded, but not against a simple police 
punishment. If the guilty party cannot be forthwith arrested, sen- 
tence may nevertheless be pronounced at once, and there is no opposi- 
tion to such a sentence.— ItaL C. P. C, 620—623. 
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Held, in America, that the power to punish for contempt is an 
incident to all courts, independent of statutory provision. A con- 
tempt may consist as well in the matter presented (in a petition) as 
in the manner of the person committing it. — 5 Col. 436. 

In France, the Court may expel anyone who makes any sort of dis- 
turbance, even by making signs of approbation or disapprobation. 
If such person resists, the Court may order his arrest and imprison- 
ment for 24 hours. If the disturbance is accompanied by insults or 
violence, requiring more severe punishment, such punishment can be 
pronounced at once without appeal if not more than 15 francs fine 
or five days' imprisonment. — C. P. C, 504, 506. The Court of Cassation 
has ruled that if the facts amount to an outrage towards the Magis- 
trate, he must apply s. 222 of the Penal Code — Cass., 28th November 
1856. The delict must be punished at once, but if not punished at the 
same sitting, it comes under the ordinary correctional jurisdiction. — 
Cass., 19th March 1812 ; 3rd October 1851. 

If words imply either from their meaning or the gesture and 
manner accompanying them that an insult is intended and under- 
stood, they amount to contempt of court. For the bystanders of the 
moment may, from the use of such language, conceive a contemptuous 
opinion of its authority, if no remedy be available. — Wilson^a case, 
7 Q. B., 1015. Each Court is presumed to know its own law and to 
put the right interpretation on the character of the act done, so far 
as it is contemptuous, for if the contempt uhy a gesture, none hut the 
Court can judge of it. — Re Pater, 5 B. & S., 299. In England, when 
a superior Court of record commits for contempt, the commitment 
need only mention that a contempt of court was committed without 
stating further particulars, it being deemed conclusive, and as if the 
Court could not go wrong in such a matter. — Re Crawford, 13 Q. B., 
613 ; Re Pater, 5 B. & S., 299. 

As to imprisonment for contempt of court, Paterson remarks : For 
reasons similar to those that actuate the High Court of Parliament, 
Courts of Justice have a like practice of committing certain oflfenders 
for contempt of court. E'^ery Court of record has an inherent right to 
punish for contempt. There are superior and inferior Courts of 
record. Where an inferior Court commits for contempt, a superior 
Court will not interfere with its action, except only to see that the 
inferior Court has not travelled beyond its jurisdiction, for such in- 
ferior Court must he credited vjvth the knowledge ofitso'ivn husiness. 
The usual causes for an attachment for contempt are an obstruction 
or contemptuous treatment of officers of the Court and the process 
served — rescue of prisoners — insulting conduct in Court — ^libels on 
judges or courts, or officious publications prematurely made relating 
to pending trials — imputations of corruption — intimidation or obstruc- 
tion of witnesses — non-payment of money ordered by the Court to be 
paid. 

In Germany, persons who do not obey directions given by the 
Court for the maintenance of order, may be forcibly ejected or kept 
in custody for 24 hours. If any person is guilty of any fault, 
such as disturbance, insult, outrage, expression of approbation or 
disapprobation, the Court may, without prejudice to a criminal 
prosecution, sentence him to a fine of 100 marks, or three days» 
imprisonment, and direct the sentence to be forthwith carried out. 
Advocates engaged in the case are liable to the fine only ; but ad. 
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vocatea not so engaged are on the same fooling as any other person. 
— Germ. C. O. J., 177 — 180. No separate recovd is required, a note 
simply being made on the record of the case. 

481. In every such case, the Court shall record the facts 
• Record in such cases, constituting the offence, with the state- 

ment (if any) made by the offender,, 
as well as the finding and sentence. 

If the offence is under section 228 of the Indian Penal 
Code, the record must show the nature and stage of the 
judicial proceeding in which the Court interrupted or in- 
sulted was sitting, and the nature of the interruption or 
insult. 

482. If the Court in any ease considers that a person 
Procedure where ^^^^ed of any of the offences referred 

Court considers i^at to in section 480 and committed in 
case should not be dealt its view or presence should be impris- 
with under section 480. ^^^^ otherwise than in default of 
payment of fine, or that a fine exceeding two hundred 
rupees should be imposed upon him, or such Court is, for 
any other reason, of opinion that the case should not be 
disposed of under section 480, such Court, after recording 
the facts constituting the offence and the statement of the 
accused as hereinbefore provided, may forward the case to 
a Magistrate having jurisdiction to try the same, and may 
require security to be given for the appearance of such 
accused person before such Magistrate, or, if sufficient 
security is not given, shall forward such person under 
custody to such Magistrate. 

The Magistrate to whom any case is forwarded under 
this section shall proceed to hear the complaint against the 
accused person in manner hereinbefore provided. 

483. When the Local Government so directs, any Regis- 
Wheu Registrar or ^^^^ ^^ f^J Sub-Registrar appointed 

SubRegistrar to be under the Indian Registration Act,. 
deemed a Civil Court 1877, shall be deemed to be a Civil 
within sections 480 and ^ourt within the meaning of sections 
480 and 482. 

484, When any Court has under section 480 adjudged 

an offender to punishment for refus- 

Discharge of ofiEender i^g or omitting to do anything which 

cn^subnussion or apo- ^^^^^^ j^^^^jj^ required to do, or for 

any intentional insult or interruption^ 
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the Court may, in its discretion, discharge the offender or 
remit the punishment on his submission to the order or 
requisition of such Court, or on apology being made to its 
satisfaction. 

485. If any witness before a Criminal Court refuses to 
Imprisonment or answer such questions as are put to 

committal of person him, or to produce any document in 
refusing to answer or his possession or power which the 
produce document. q^^^^ requires him to produce, and 

does not offer any reasonable excuse for such refusal, such 
Court may, for reasons to be recorded in writing, sentence 
him to simple imprisonment, or by warrant under the hand 
of the presiding Magistrate or Judge commit him to the 
custody of an officer of the Court, for any term not exceed- 
ing seven days, unless in the meantime such person consents 
to be examined and to answer, or to produce the document. 
In the event of his persisting in his refusal, he may be 
dealt with according to the provisions of section 480 or 
section 482, and, in the case of a Court established by 
Royal Charter, shall be deemed guilty of a contempt. 

This provision is taken from 11 & 12 Vict., c. 42, s. 16. 

486. Any person sentenced by any Court under sec- 
Appeals fromconvic- tion 480 or section 485 may, notwith- 

tions in contempt-cases, standing anything hereinbefore con- 
tained, appeal to the Court to which decrees or orders made 
in such Court are ordinarily appealable. 

The provisions of Chapter XXXI shall, so far as they 
are applicable, apply to appeals under this section, and the 
Appellate Court may alter or reverse the finding or reduce 
or reverse the sentence appealed against. 

An appeal from such conviction by a Court of Small 
Causes in a Presidency-town shall lie to the High Court, and 

an appeal from such conviction by any other Court of 
Small Causes shall lie to the Court of Session for the 
Sessions Division within which such Court is situate. 

An appeal from such conviction by any officer as Regis- 
trar or Sub-Registrar appointed as aforesaid may, when 
such officer is also Judge of a Civil Court, be made to the 
Court to which it would, under the preceding portion of 
this section, be made if such conviction were a decree by 
such officer in his capacity as such Judge, and in other 
cases may be made to the District Judge, or, in the Presi- 
dency-towns, to the High Court. 
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487. Except as provided in sections 477, 480, and 485, 
no Judge of a Criminal Court or 
M.'S^"JSoft'Sj Magistrate, other than a Judge of a 
oflfences referred to in High Court, the Recorder of Rangoon, 
Bection 195 when com- and the Presidency Magistrates, shall 
mitted before them- ^^^ ^^^ ^^^^^^ f^^. ^^^ ^q^^^^ ^,^f^^^ 

red to in section 195, when such offence 
is committed before himself or in contempt of his authority, 
or is brought under his notice as such Judge or Magistrate 
in the coui*se of a judicial proceeding. 

Nothing in section 476 or section 482 shall prevent a 
Magistrate empowered to commit to the Court of Session 
or High Court, from himself committing any case to such 
Court or shall prevent a Presidency Magistrate from him- 
self disposing of any case instead of sending it for inquiry 
to another Magistrate. 



CHAPTER XXXVI. 

OF THE MAINTENANCE OF WIVES AND CHILDREN. 

488. If any person having sufficient means neglects or 

Order for mainte- refuses to maintain his wife or his 
nance of wives and legitimate or illegitimate child unable 
children. ^q maintain itself, the District Magis- 

trate, a Presidency Magistrate, a Subdivisional Magistrate, 
or a Magistrate of the first class, may, upon proof of such 
neglect or refusal, order such person to make a monthly 
allowance for the maintenance of his wife or such child, at 
such monthly rate, not exceeding fifty rupees in the whole, 
as such Magistrate thinks fit, and to pay the same to such 
person as the Magistrate from time to time directs. 

Such allowance shall be payable from the date of the 
order. 

If any person so ordered wilfully neglects to comply 
Enforcement of order, with the order, any such Magistrate 
may, for every breach of the order, 
issue a warrant for levying the amount due in manner 
hereinbefore provided for levying fines, and may sentence 
such person, for the whole or any part of each month's 
allowance remaining unpaid after the execution of the 
warrant, to imprisonment for a term which may extend to 
one month : 
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Provided that, if such person offers to maintain his wife 
p . on condition of her living with him 

and she refuses to live with him, such 
Magistrate may consider any grounds of refusal stated by 
her ; and may make an order under this section notwith- 
standing such offer, if he is satisfied that such person is 
living in adultery, or that he has habitually treated his 
wife with cruelty. 

No wife shall be entitled to receive an allowance from 
her husband under this section if she is living in adultery, 
or if, without any sufficient reason, she refuses to live with 
her husband, or if they are living separately by mutual 
consent. 

On proof that any wife in whose favour an order has 
been made under this section is living in adultery, or that 
without sufficient reason she refuses to live with her hus- 
band, or that they are living separately by mutual consent, 
the Magistrate shall cancel the order. 

All evidence under this chapter shall be taken in the 
presence of the husband or father, as the case may be, or, 
when his personal attendance is dispensed with, in the 
presence of his pleader, and shall be recorded in the man- 
ner prescribed in the case of summons-cases. 

An order obtained by a single woman for the maintenance of a bast- 
ard child can be enforced against the putative father after the marri- 
age of the mother, although her husband is able to maintain the child- 
7 Q. B. D., 264 But the Justices have a discretion under 35 and 36 
Vict., c. 65, to order payments for a less period than the maximum 
period, and an order for payment until the child attains the age of 
sixteen or until the mother marries is good — 7 Q. B. D., 260. Qitcere — 
Can a maintenance case in India be settled by the payment of a 
lump sum to the mother ? The following case is from England : The 
respondent had obtained an order for the support of her bastard child. 
Subsequently, in consideration of a sum of money, she agreed to 
release and indemnify the appellant for ever from all actions, suits, 
and proceedings in respect of the child : Held^ that this agreement 
was no bar to the jurisdiction of the Justices to enforce the order on 
the application of the mother — Griffiths y. Evans, 46 L. T., 417. 

The New York Procedure Code (924) defines a bastard as a child who 
is begotten and bom — (1) out of lawful matrimony ; (2) while the 
husband of its mother was separate ^from her for a whole year pre- 
vious to its birth ; or (3) during the separation of its mother from her 
husband, pursuant to a judgment of a competent Court. Section 925 
enacts that the father and mother of a bastard are liable for its support. 
In England, it has been held that a man is not bound to maintain a 
bastard child of his wife born before his mari'iage, unless of course he 
has agreed to maintain it. — E, v. Maude^ 11 L. J. M. C, 120, 



Digiti 



zed by Google 



248 CRIMINAL PROCEDURE. [CHAP. XXXVI. 

Where a wife leaves her husbaud in consequence of ill-usage, Jus- 
tices may make an order upon him to contribute to her separate 
support, although he offers to receive her back again. — Tfumas v. 
il/«op, 39L. J. M.C., 43. 

In England doubts have arisen in bastardy cases as to the com- 
petency of the putative father to be sworn as a witness on his own 
behalf ; but Erie, J., has held him to be cwnpetent, on the ground that 
the proceedings on an affiliation order are of a civil and not of a 
criminal nature. Ex parte Crawley ^ 24 L. T., 244 ; Powell's Evidence 
(2nd Ed.) 37, 38. It is enacted by 28 and 29 Vict., c. 104, s. 34, that 
IMToceedings at law on the revenue side of the Exchequer shall not be 
deemed to be criminal proceedings. In several instances the Legis- 
ture has stepped in to make defendants cwnpetent witnesses. (See 
Licensing Act, and Employers and Workmen Act, 1875, 38 and 39 
Vick, c 90). See notes under s. 342, supra. 

In England, the father may be ordered to pay the expenses, inciden- 
tal to the birth of the child as well the weeklv sum of ^vo, shillings 
till the child attain the age of sixteen. If he fail for a month to pay, 
he may be arrested and brought before the Justices ; and if he still 
refuse, his goods may be seized to pay the sum due, and fn-iling pay- 
ment in that way, he may be committed to jail for three months — 35 
and 36 Vict, c. 65, & 4. In England, at) the law throws the burden 
of the maintenance of a bastard child exclusively on the mother, with 
a power to enforce a ccmtribution against the putative father, it 
follows that she should have the right to the exclusive custody oi: 
such child as against the father, till the child attain the age of sixteen. 
After that age the child cannot be controlled in any way against his 
or her consent. 

Is a man bound to maintain the child of his wife bom a few months 
after his marriage with her ? See s. 112 of the Evidence Act. In 
Bouth Carolina, where a child was bom four months after the marri- 
age, it was held that illegitimacy might be shewn by any competent 
evidence, and proof thereof was not restricted to proof of impotency 
on the part of the husbemd, of impossibility of access, or of intercourse 
between the wife and a man other than her husband. — 18 S. C, 59. 

" Ajdv Person". — Apparently these words will cover the mother. 
In Eln^nd, the mother is bound by statute to maintain her illegi- 
timate child till tho age d sixteen ; or, if the child is a finale, and 
marries under that age, then till marriage^ In Scotland, the obligation 
continues on both par^its lor ever, if the child is not in business, or 
otherwise provided for. In England, the mother is entitled, as against 
third parties, to the custody of her illegitimate child till the age of 
seven, and it seems she (or her husbsoid if any) is entitled also to the 
age of sixteen. Whoever marries a woman is expressly bound by 
statute to maintain her illegitimate as well as Intimate children till 
the age of sixteen. See Pat. Eng. and Scotdi Law, p. 282, and refer- 
ences. 

489. On proof of a change in the circumstances of any 

. . „ person receiving under section 488 a 

^^AJteration m aUow- ^Q,,thly allowance, or ordered under 

the same section to pay a monthly 

allowance to his wife or child, the Magistrate may make 
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such alteration in the allowance as he thinks fit, provided 
the monthly rate of fifty rupees be not exceeded. 

490. A copy of the order of maintenance shall be given 

without payment to the person in 

Enforcement of order ^hose favour it is made, or to his 

of maintenance. .. .^ , ,^ , 

guardian, if any, or to the person to 

whom the allowance is to be paid ; and such order shall be 
enforceable by any Magistrate in any place where the 
person against whom it is made may be, on such Magis- 
trate being satisfied as to the identity of the parties and 
the non-payment of the allowance due. 



CHAPTER XXXVII. 

DIRECTIONS OF THE NATURE OF A HABEAS CORPUS. 

491. Any of the High Courts of 
Power to issnedireo- Judicature at Fort William, Madras, 
tioDB of the nature of a j -o i_ r 'j. j.i • i 

habeas corpus. ^nd Bombay may, whenever it thinks 

fit, direct — 
(ri) that a person within the limits of its ordinary ori- 
ginal civil jurisdiction be brought up before the Court to be 
dealt with according to law ; 

(b) that a person illegally or improperly detained in 
public or private custody within such limits be set at 
liberty ; 

(c) that a prisoner detained in any jail situate within 
such limits be brought before the Court to be there exa- 
mined as a witness in any matter pending or to be inquired 
into in such Court ; 

{d) that a prisoner detained as aforesaid be brought 
before a Court-Martial or any Commissioners acting under 
the authority of any Commission from the Governor-Gen- 
eral in Council for trial or to be examined touching any 
matter pending before such Court-Martial or Commissioners 
respectively ; 

(e) that a prisoner within such limits be removed from 
one custody to another for the purpose of trial ; and 

(f) that the body of a defendant within such limits be 
brought in on the Sheriflf's return of cepi corpus to a writ 
of attachment. 

Each of the said High Courts may, from time to time, 
frame rules to regulate the procedure in cases under this 
section. 
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Nothing in this section applies to persons detained 
under Bengal Regulation III of 1818, Madras Regulation 
II of 1819, or Bombay Regulation XXV of 1827, or the 
Acts of the Governor-General in Council, No. XXXIV of 
1850, or No. Ill of 1858. 

See 8. 100, supra, which empowers a Magistrate of the first class to 
issue within his jurisdiction what is equivalent to a writ of homine 
replegiando or habeas corpus. See also s. 551, infra. High Cburts 
have no power to issue orders under this section as regards natives 
outside the limits of their original civil jurisdiction. But as to Euro- 
pean British subjects, see s. 456. 

The Habeas Corpus Act is 31 Car. 2, c. 2. It was remedied 
by 66 Geo. Ill, c. 100. The course of direct legislation termi- 
nates with 25 Vict., c. 20, passed in consequence of the decision of 
the Court of Queen's Bench in Anderson^s case (3 E. & E., 487), 
where the writ was issued into Upper Canada. Section 1 of the 
Statute enacts that "no writ of Habeas Corpus shall issue out 
of England by authority of any Judge therein into any colony 
or foreign dominion of the Ci'own, where Her Majesty has lawfully 
established Courts of Justice, having authority to grant and issue 
the said writ, and to ensure the due execution thereof throughout 
such colony or dominion." The Extradition Act, 1870, (33 & 34 
Vict., c. 52, s. 11), provides that every person committed to prison 
under that Act shall be informed by the Magistrate of his right to 
apply for a writ of Habeas Corpus ; and a similar provision is con- 
tained in the Statute 44 and 45 Vict., c. 69, relating to the trial of 
fugitive offenders. In England, there were a diversity of remedies 
allowed for false imprisonment : 

{a) de homine replegiando. — See Steph. Com. iii, 627. 

(6) de odio et atid. — The writ was directed to the Sheriff to inquire 
if a prisoner charged with murder was committed upon just cause 
of suspicion, or merely propter odium et atiam, on account of 
hatred and ill-will : 

(c) Habeas Corpus : 

(a) an appeal of imprisonment : 

(e) by writ de m/anv^aptione. 



PART IX 

SUPPLEMENTARY PROVISIONS. 



CHAPTER XXXVIII. 

OF THE PUBLIC PROSECUTOR. 

492. The Governor-General in Council or the Local 

Government may appoint, generally, 

puWi^prosecut^r^sr'' ^"^ ^^ ^ny case, or for any speciBed 

class of cases, in any local area, one 

or more officers to be called public prosecutors. 



Digiti 



zed by Google 



CHAP. XXXVIII.] PUBBIC PROSECUTOR. 251 

In any case committed for trial to the Court of Session, 
the District Magistrate, or, subject to the control of the 
District Magistrate, the Subdivisional Magistrate, may, 
in the absence of the public prosecutor, or where no public 
prosecutor has been appointed, appoint any other person, 
not being an officer of police below the rank of Assistant 
District Superintendent, to be public prosecutor for the 
purpose of such case. 

In England, there is no public prosecutor, and no legal duty is im- 
posed on any person to prosecute. But, generally speaking, any 
person may, if he choose, prosecute. In cases taken up by the 
Government, the Attorney-General conducts the prosecution. In 
Scotland, the Lord Advocate and his four Deputy- Advocates and his 
local representatives, called procurators-fiscal, are charged with the 
duty or prosecuting. If the public prosecutor refuse, the private 
party injured or his kinsmen may prosecute, but not strangers. — Pat. 
Eng. and Scotch Law, p. 320. 

In France, it is the duty of the Procureurs of the Bepublic to 
inquire into and prosecute all delicts, which are cognizable by the 
tribunals of correctional police, or the Court of Assize. He is bound 
to give information of delicts to the Procureur-G6n6ral, and to carry 
out his orders.— C. P. C, 22, 27. 

In Germany, there is a public minister attached to every Court. 
His territorial competence is determined by that of the Court to 
which he is attached. In the exercise of his functions, he is inde- 
pendent of the Courts. Gendarmes, police officers, field and forest- 
guards are bound to obey his instructions. — Germ. C. O J., tit. x. 

493. The public prosecutor may appear and plead 
Public prosecutor may without any written authority before 

plead in all Courts in any Court in which any case of which 
oa^es under Lis charge, he has charge is under inquiry, trial 
or appeal ; and, if any private person instructs a pleader 
Pleaders, privately ^0 prosecute in any Court any person 
instructed, to be under in any such case, the public prosecu- 
his direction. ^q^ shall conduct the prosecution, and 

the pleader so instructed shall act therein under his direc- 
tions. 

"The public prosecutor," remarks Stephen, "has no other duties 
than those of an ordinary counsel for the Crown. He has nothing 
to do with getting up the case." 

494. Any public prosecutor appointed by the Governor- 

.. . General in Council or the Local Gov- 

W proatuti* "'^ ernment may, with the consent of the 

Court in cases tried by jury before 
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the return of the verdict, and in other cases before the 
judgment is pronounced, withdraw from the prosecution 
of any person ; and, upon such withdrawal, 

(a) if it is made before a charge has been framed, the 
accused shall be discharged ; 

(6) if it is made after a charge has been framed, or when 
under this Code no charge is required, he shall be acquit- 
ted. 

495. Any Magistrate inquiring into or trying any case 

may permit the prosecution to be 

duorp'i^i'Sion*:' ~" conducted by any person other than 

an officer of police below a rank to be 

prescribed by the Local Government in this behalf with 

the previous sanction of the Governor-General in Council. 

Any person conducting the prosecution may do so per- 
sonally or by a pleader. 

An officer of police shall not be permitted to conduct 
the prosecution if he has taken any part in the investi- 
gation into the offence with respect to which the accused 
is being prosecuted. 



CHAPTER XXXIX. 

OP BAIL. 

496. When any person other than a person accused of 
a non-bailable offence is arrested or 
cil'ii^aUaW^Zo" detained without wan:ant by an offi- 
cer in charge of a rolice-station, or 
appears or is brought before a Court, and is prepared at 
any time while in the custody of such officer, or at any 
stacre of the proceedings before such Court, to give bail, 
such person shall be released on bail : Provided that such 
officer or Court, if he or it thinks fit, may, instead of taking 
bail from such person, discharge him on his executing a 
bond without sureties for his appearance as hereinafter 
provided. 

In Italy, the Court, in giving bail, may order the accused to keep 
away from a certain place, or to reside in a certain specified com- 
mune. — Ital. C. P. C, 213. This is a very salutary power. 

" If persons in custody for a bailable offence wisn to send for bail, 
and are willing to pay for a messenger or telegram being sent, the 
oflacer in charge of the station is to take the necessary steps without 
delay." — Metrop. Police Orders. 
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497. When any person accused of any non - bailable 

When bail may be offence is arrested or detained without 
taken in case of non- warrant by an officer in charge of a 
bailable offence. Police-station, or appears or is brought 

before a Court, he may be released on bail, but he shall 
not be so released if there appear reasonable grounds for 
believing that he has been guilty of the offence of which 
he is accused. 

If it appears to such officer or Court at any stage of the 
investigation, inquiry or trial, as the case may be, that there 
are not reasonable grounds for believing that the accused 
has committed such offence,- but that there are sufficient 
grounds for further inquiry into his guilt, the accused shall, 
pending such inquiry, be released on bail, or, at the discre- 
tion of such officer or Court, on the execution by him of a 
bond without sureties for his appearance as hereinafter 
provided. 

Any Court may, at any subsequent stage of any pro- 
ceeding under this Code, cause any person who has been 
released under this section to be arrested, and may commit 
him to custody^ 

When the defendants, who were members of an extensive organiza- 
tion, were accused of a riot arising out of the agitation created by 
the said organization, bail was refused by the local Magistrates : — 
Held^ that the latter had acted properly, considering, first, the serious 
nature of the offence charged ; secondly, the probability of the asso- 
ciation, of which the defendants were members, furnishing them with 
funds to indemnify the bailsmen in case of default on the part of the 
defendants.— /Je^r. v. Butler, 14 Cox, C. C, 530. 

In Louisiana, if the offence be not bailable of right, but the proof is 
not evident nor the presumption great, the Magistrate must take bail. — 
Lou. C. P. C, 190. But no Justice of the Peace can bail a prisoner after 
commitment — Id,, 198. In order to make bail a sure pledge for the 
appearance of the party, it must be determined by considering : 

1. The nature of the punishment to be inflicted on conviction. 

2. The pecuniary circumstances of the party accused. 

Where the punishment of the offence is a pecuniary penalty only, 
the bail must be greater than the highest fine that can be imposed. — 
Id,, 199, 200. There are other detailed rules concerning bail. 

" He shall not be so released if there appear reasonable grounds for 
helievina that he has been guilty, &c." In England, if a /ustice take 
bail, where he ought not to, a criminal information may, in some 
cases, be obtained against him. — Bac. Ab. Bail ; 6 Mod., 179 ; Hawk, 
b. ii, c. 15. 

It is to be feared that Courts in India often give bail in cases 
where they should refuse it. Mukhtara often urge that their clients 
are not likely to run away, but one of the main reasons for refus- 
ing bail is to prevent the accused from tampering with the witnesses 
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or in other ways interfering with the course of justice. In Ger- 
many bail may be refused, when there are grave presumptions against 
the accused, when he is suspected of wishing to take flight, when 
there are reasons for thinking that he will cause to disappear traces 
of the offence, or that he will urge his accomplices to make false 
statements or the witnesses to give false testimony or not to appear 
at all. An accused must be presumed to have the intention of tak- 
ing flight : (1) when the offence charged is a crime. (A crime is an 
offence punishable with death, reclusion or detention for more than 
five vears) ; (2) when the accused has no proper residence {Hei- 
mathlos)y or is in a state of vagabondage, or cannot establish his 
identitv (the Penal Code punishes vagabonds for the simple 
fact of being vagabonds^ ; (3) when he is a foreigner (that is, an 
inhabitant of some place outside the German Empire, Penal 
Cotle, Article 8) ; and there is reason to doubt that he will appear 
on a summons. If the offence is punishable with simple impris- 
onment or fine only, bail can only be refused if the accused is 
suspected of wishing to take flight, and that only when he belongs 
to the above classes (2) or (3), or is under police surveillance, or, by 
reason of vagabondage, is at the disposal of the police.— Germ. 
C. P. C, 112, 113. 

A person arrested must be interrogated by a Jvdge not later than 
the day following that on which he is sent to prison, even if such 
day be a holiday or a Sunday. — /c?., 115. The person detained 
{hajut prisoner) can, at his own expense, provide himself with food 
and occupation suitable to his position and personal resources, pro- 
vided they are not incompatible with the object of his detention, 
and neither affect the discipline of the prison nor the public secu- 
rity. If he is dangerous, or meditates suicide or escape, he may be 
put in irons, but such a measure must be reported to the Judge of the 
Bailiwick for sanction. A hajut prisoner must be kept isolated and 
separate from sentenced prisoners. — Id,, 116 ; Aust. C. P. C, 184. 
Bail may be by sureties, or deposit of cash or valuables, or by a 
pledge of moveables. — Id., 118. The Austrian Code only allows 
the mortgage of landed property or stocks. Article 193. An under 
trial prisoner can communicate verbally or in writing with his defen- 
der, but the Judge may direct that a judicial functionary be present 
at the interviews. — Id,, 148. 

498. The amount of every bond executed under this 
Powertodireotadmis. chapter shall be fixed with due regard 

sion to bail or reduction to the circumstances of the case, and 
^^ ^^' shall not be excessive ; and the High 

Court or Court of Session may in any case, whether there 
be an appeal on conviction or not, direct that any person 
be admitted to bail, or that the bail, required by a Police- 
officer or Magistrate be reduced. 

499. Before any person is released on bail or released 

on his own bond, a bond for such 

sufettel*"' '''''''''^ "^^ s""^ ^f ^^^^y ^s ^^^ Police-officer or 
Court, as the case may be, thinks 
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sufficient shall be executed by such person, and, when he 
is released on bail, by one or more sufficient sureties, con- 
ditioned that such person shall attend at the time and 
place mentioned in the bond, and shall continue so to 
attend until otherwise directed by the Police-officer or 
Court as the case may be. 

If the case so require, the bond shall also bind the per- 
son released on bail to appear when called upon at the 
High Court, Court of Session or other Court to answer the 
charge. 

500. As soon as the bond has been executed, the per- 

son for whose appearance it has been 
^^Discharge from cus- executed shall be released ; and when 

he is in jail, the Court admitting him 
to bail shall issue an order of release to the officer in charge 
of the jail, and such officer on receipt of the order shall 
release him. 

Nothing in this section, section 496 or section 497, shall 
be deemed to require the release of any person liable to be 
detained for some matter other than that in respect of 
which the bond was executed. 

501. If, through mistake, fraud or otherwise, insufficient 
Power to order suffici- sureties have been accepted, or if they 

ent bail when that first afterwards become insufficient, the 
taken is insufficient. Court may issue a warrant of arrest, 
directing that the person released on bail be brought before 
it, and may order him to find sufficient sureties, and on his 
failing so to do may commit him to jail. 

In England, Justices may examine sureties on oath as to the nature 
and value of their property. — 2 Hale., P. C, 125 ; Hawk., ii., c. 15. 
In ordej to satisfy the prosecution, the Judge or Justices may require 
the prisoner to give 24 or 48 hours' previous notice ; that inquiries 
may be made as to the sufficiency of the bail. — R, v. Carlile, 6 C. & 
P., 628. The defendant's attorney may give bail, if qualified in other 
respects. The High Court of Justice has a discretion to admit to 
bail persons committed for trial, but they cannot interfere where the 
imprisonment is for contempt or in execution. The Court, however, 
is slow to interfere with the decision of the Justices of the Peace. 

502. All or any sureties for the attendance and appear- 

Discharge of sureties. ^"^^ ^^ ,^ P^^«^^ released on bail may, 
at any time, apply to a Magistrate to 
discharge the bond either wholly or so far as relates to the 
applicants. 
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On such application being made, the Magistrate shall 
issue his warrant of arrest, directing that the person so 
released be brought before him. 

On the appearance of such person pursuant to the war- 
rant, or on his voluntary surrender, the Magistrate shall 
direct the bond to be discharged either wholly or so far as 
relates to the applicants, and shall call upon such person 
to find other sufficient sureties, and, if he fails to do so 
may commit him to custody. 



CHAPTER XL. 

OP COMMISSIONS FOR THE EXAMINATION OF WITNESSES. 

503. Whenever, in the course of an inquiry, a trial or 
When attendance of ai^J other proceeding under this Code, 
witness may be dispens- it appears to a Presidency Magistrate, 
«<^wi*^- a District Magistrate, a Court of 

Session or the High Court, that the examination of a wit- 
ness is necessary for the ends of justice, and that the 
attendance of such witness cannot be procured without an 
amount of delay, expanse or inconvenience which, under 
the circumstances of the case, would be. unreasonable, such 
Issne of commission, Magistrate or Court may dispense 
and procedure there- with such attendance, and may issue 
^^^^^' a commission to any District Magis- 

trate or Magistrate of the first class, within the local limit 
of whose jurisdiction such witness resides, to take the 
evidence of such witness. When the witness resides in the 
dominions of any Prince or State in alliance with Her Ma- 
jesty in which there is an officer representing the British 
Indian Government, the commission may be issued to such 
officer. 

The Magistrate or officer to whom the commission is 
issued, or if he is the District Magistrate, he or such 
Magistrate of the first class as he appoints in this behalf, 
shall proceed to the place where the witness is, or shall 
summon the witness before him, and shall take down his 
evidence in the same manner, and may for this purpose 
exercise the same powers as in trials of warrant-cases 
under this Code. 

In Italy, royal princes, high officers of State, and ambassadors (out 
of the kingdom) are exempt from appearance in Court as witnesses. — 
Ital. C. P. C, 723— 726. 
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In Germany, if a witness or expert is prevented for a considerable 
time from appearing owing to illness, infirmity, or other insurmount- 
able obstacle, the Court may send a Juge ct Ifistruction to take his 
deposition. It is not indispensable that the public minister or the 
defender of accused should be present. The accused, if in custody, 
cannot claim to be present, unless the witness is within the juris- 
diction of the Court.— Germ. C. P. C, 223. 

504. If the witness is within the local limits of the 
Commission in case of J urisdiction of any Presidency Magis- 

witness being within trate, the Magistrate or Court issuing 
Presidency-town. the commission may direct the same 

to the said Presidency Magistrate, who thereupon may 
compel the attendance of, and examine, such witness as if 
he were a witness in a case pending before himself. 

Nothing in this section shall be deemed to affect the 
power of the High Court to issue commissions under the 
thirty- ninth and fortieth of Victoria, chapter 46, section 3. 

505. The parties to any proceeding under this Code in 

. which a commission is issued may 
witaesr"'''^^''''"''''^ respectively forward any interroga- 
tories in writing which the Magistrate 
or Court directing the commission may think relevant to 
the issue, and the Magistrate or officer to whom the com^ 
mission is directed shall examine the witness upon such 
interrogatories. 

Any such party may appear before such Magistrate or 
officer by pleader, or, if not in custody, in person, and may 
examine, cross-examine, and re-examine (as the case may 
be) the said witness. 

506. Whenever, in the course of an inquiry or a trial 
Power of Provincial ^^ ^^^ ^^^^^ proceeding under this 

Subordinate Magistrate Code before any Magistrate other 
to apply for issue of than a Presidency Magistrate or Dis- 
commission. ^^ict Magistrate, it appears that a 

commission ought to be issued for the examination of a 
witness whose evidence is necessary for the ends of justice, 
and that the attendance of such witness cannot be pro* 
cured without an amount of delay, expense or inconveni- 
ence which, under the circumstances of the case, would 
be unreasonable, such Magistrate shall apply to the Dis- 
trict Magistrate, stating the reasons for the application j 
and the District Magistrate may either issue a commission 
in the manner hereinbefore provided or reject the appli- 
cation. 

P., c. c. L. 17 
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607. After any commission issued under section 503 or 

Eetumof oommiasion, ^^^"^^^ ^^^ ^^^ ^^^ ^^^7 executed, 
it sball be returned, together with the 
deposition of the witness examined thereunder^ to the 
Court out of which it issued ; and the commission, the 
return thereto, and the deposition shall be open at all 
reasonable times to inspection of the parties, and may 
subject to all just exceptions, be read in evidence in the 
ease by either party, and shall form part of the record. 

608. In every case in which a commission is issued 

under section 503 or section 506, the 
quiij^ oSr* ^' m^^^y^ trial, or other proceeding may 

be adjourned for a specified time 
reasonably suflBcient for the execution and return of the 
commission. 



CHAPTER XU. 

SPECIAL RULES OF EVIDENCE. 

609. The deposition of a Civil Surgeon or other medi- 
_. ... _ ,, cal witness, taken and attested by a 

caFwto^.'' Magistrate in the presence of the 

accused, may be given in evidence in 

any inquiry, trial, or other proceeding under this Code, 

although the deponent is not called as a witness. . 

The Court may, if it thinks fit, summon and examine 
Power to summon such deponent as to the subject-mat- 

medioal witness. ter of his deposition. 

510. Any document purporting to be a report under 
the hand of any Chemical Examiner 
tr.^^."*' Chemical ^^ Assistant Chemical Examiner to 
Government, upon any matter or 
thing duly submitted to him for examination or analysis 
and report in the course of any proceeding under this 
Code, may be used as evidence in any inquiry, trial or 
other proceeding under this Code. 

611. In any inquiry, trial, or other proceeding under 

_ . ... this Code, a previous conviction or 

Previous conviction '^± \ u j ' jj'j.* 

or acquittal how prov- acquittal may be proved, m addition 

ed. to any other mode provided by any 

law for the time being in force, — 

(a) by an extract certified under the hand of the officer 

having the custody of the records of the Court in which 
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such coavicfcioa or acquittal was had -to be a copy of the 
sentence or order ; or 

(6) in case of a conviction, either by a certificate signed 
by the officer in charge of the jail in whicli the punish- 
ment or any part thereof was inflicted, or by production of 
the warrant of commitment under which the punishment 
was suffered ; 

together with, in each of such cases, evidence as to the 
identity of the accused person with the person so convicted 
or acquitted. 

Held^ in Missouri, that the record of the conviction of one of the 
same name as the defendant raises a presumption of identity, which, 
if not rebutted, is conclusive. — 11 Mo. App., 91. This is a very 
sensible ruling. 

512. If it be proved that an accused person has ab- 
sconded, and that there is no imrae- 
in^^noeofao'c^'r diate prospecfc of arresting him, the 
Court competent to try or commit 
for trial such person for the offence complained of may, in 
his absence, examine the witnesses (if any) produced on 
behalf of the prosecution, and record their depositions. 
Any such deposition may, on the arrest of such person, be 
given in evidence against him on the inquiry into or trial 
for the offence with which he is charged, if the deponent ig 
dead or incapable of giving evidence, or his attendance 
cannot be procured without an amount of delay, expense 
or inconvenience which, under the circumstances of the 
case, would be unreasonable. 

Under 11 & 12 Vic, c. 42, s. 20, the depositions duly taken of persons 
since dead or too ill to travel, may be read at the trial of an indict- 
able offence. Pregnancy has been considered to be a sufficient illness 
under the section. — R. v. Wellings, 3 Q. B. D., 426 ; R. v. Qoodfellow^ 
14 Cox, C. C, 326. 

The Indian law requires that the trial must be in presence of the 
accused person. Consequently the number of absconders is always 
very large. Their remaining out-of-the-way rather favours their 
chances of acquittal. In some continental countries an abscondr 
ing accused may be convicted and sentence passed upon him in his 
absence. In England, within the metropolitan district, a Metropolitan 
Magistrate may, by 2 & 3 Vic, c. 71,. s. 19, after a summons has been 
disobeyed and on proof thereof, issue his warrant without requiring 
any substantiation of any charge against the defendant ; and in all 
cases not of a criminal nature may, if no sufficient cause is shown 
for the absence of the defendant, hear the case in his absence. 

As to trial in the absence of an accused person, see notes under 
88. 205, 252, 353. The German Code does not follow the French, 
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Belgian, and Italian Codes. Except in the cases mentioned in the 
notes under s. 352, the object of recording depositions against an 
absent accused is exactly the same as in India, namely, to preserve 
intact the evidence of the offence. Eelatives of the accused may 
choose a defender, and the witnesses and experts are examined on 
oath. Meanwhile, a notice is put in some public newspaper, calling 
on the accused to appear or make known his residence ; and in seri-r 
ous cases his goods can be attached.— Germ. C. P. C.> Bk. ii, s. 8» 



CHAPTER XLII. 

PROVISIONS AS TO BONDS. 

513. When any person is required by any Court or 

officer to execute a bond, with or 
coKn^oe" "^ without sureties, such Court orofficer 

may, except in the case of a bond for 
good behaviour, permit him to deposit a sum of money or 
Government promissory notes to such amount as the Court 
pr officer may fix in lieu of executing such bond, 

514. Whenever it is proved to the satisfaction of the 

Court by which a bond under this 
tufe^S^d.''° C!ode has been taken, or of the Court 

of a Presidency Magistrate or Magis- 
trate of the first class ; 

or, when the bond is for appearance before a Court, to 
the satisfaction of such Court, 

that such bond has been forfeited, the Court shall re- 
cord the grounds of such proof, and may call upon any 
person bound by such bond to pay the penalty thereof, or 
to show cause why it should not be paid. 

If sufficient cause is not shown and the penalty is nofc 
paid, the Court may proceed to recover the same by issu- 
ing a warrant for the attachment and sale of the moveable 
property belonging to such person. 

Such warrant may be executed within the local limits 
of the jurisdiction of the Court which issued it ; and it 
shall authorize the distress and sale of any moveable pro- 
perty belonging to such person without such limits, when 
endorsed by the District Magistrate or Chief Presidency 
Magistrate within the local limits of whose jurisdiction 
such property is found. 

If such penalty be not paid and cannot be recovered by 
such attachment and sale, the persons so bound shall be 
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liable, by order of the Court which issued the warrant, to 
imprisonment in the civil jail for a term which may extend 
to six months. 

The Court may, at its discretion, remit any portion of 
the penalty mentioned and enforce payment in part only. 

" That such bond has been forfeited ". — ^The present Code does not 
state what amounts to a forfeiture of the bond, but leaves the Magis- 
trate to decide on the merits of each case. In England an act of 
violence, or to renew a threat of assault to the complainant or to others 
or to be convicted of any offence which in itself is a breach in law, is a 
ground of forfeiture (1 Hawk., c. 60, 20 ; 16 and 17 Vict., c. 30, 2) where 
the bond has been taken to keep the peace. To steal another man's 
goods is not necessarily a breach, if no person is put in terror thereby. 
Bee s. 121, supra. 

It has been held in America that a surety is not exonerated by the 
fact that the principal could not appear without danger of losing his 
life from mob violence, unless the proper authorities were applied to, 
and were unable or unwilling to extend to the accused the protection 
necessary to enable him to appear. — 79 Ky., 582. 

615. All orders passed under section 514 by any Magis- 

Appeals from, and trate other than a Presidency Magis- 

revision of, orders un- trate or District Magistrate shall be 

der section 514. appealable to the District Magistrate, 

or if not so appealed, may be revised by him. 

516. The High Court or Court of Session may direct 

Power to direct levy ^"7 Magistrate to levy the amount 

of amount due on cer- due on a bond to appear and attend 

Wn recognizances. ^t such High Court or Court of Session. 



'O*^ 



CHAPTER XLIII. 

OP THE DISPOSAL OF PROPERTY. 

617. When an inquiry or a trial in any Criminal C«»urt 

Order for disposal of ^^ concluded, the Court may make 

property regarding SUch order as it thinks fit for the dis- 

which offence commit- posal of any document or other pro- 

perty produced before it regarding 

which any offence appears to have been committed, or 

which has been used for the commission of any offence. 

When a High Court or a Court of Session makes such 
order and cannot through its own officers conveniently 
deliver the property to the person entitled thereto, such 
Court may direct that the order be carried into effect by 
the District Magistrate. 
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When an order is made under this section in a case in 
which an appeal lies, such order shall not (except when 
the property is livestock or is subject to speedy and natural 
decay) be carried out until the period allowed for present- 
ing such appeal has passed, or when such appeal is pre- 
sented within such period, until such appeal has been 
disposed of. 

Explanation. — In this section the term ' property ' in- 
cludes, in the case of property regarding which an offence 
appears to have been committed, not only such property 
as has been originally in the possession or under the 
control of any party, but also any property into or for 
which thtt same may have been converted or exchanged, 
and anything acquired by such conversion or exchange, 
whether immediately or otherwise. 

When any prisoner is convicted of larceny or other offence which 
includes the stealing of any property, wia the prisoner has sold the 
stolen property to some person who had no knowledge that the 
same was stolen, and any moneys have been taken from the jHisoner 
on his ap^ehension, ^e Court may, on the implication of such 
purchaser and on the restitution of the stolen property to the pro- 
secutor, order that out of such moneys a sum not exceeding the 
amount of the proceeds of the said sale be delivered to the said 
purchaser.— Stenh. Dig., G. P., 333, 

As to the explanation to this section, it has been held in England, 
under 24 & 26 Vict., c. 96, s. 100, that the Court has jurisdiction to 
entertain an application for the restitution of the proceeds of the 
property as well as of the property itself ; but that such an appli- 
tion ought only to be granted if the proceeds are in the hands of 
the convict or of an agent who holds them far him. — R. v. Central 
Criminal Court {Justices), 17 Q. B. D., 698. It does not appear to 
be necessary in England that the property should be produced before 
the Court. See s. 619, infra, which contains a very wide provision 
as to the appropriation of any money found on the accused. 

518. In lieu of itself passing an order under section 517 
Order may take form *'^^ Court may direct the property to 

of reference to District be delivered to the District Magis- 
orSubdi visional Magis- trate or to a Subdivisional Magis- 
^^^^^ trate, who shall in such cases deal with 

it as if it had been seized by the police, and the seizure had 
been reported to him in the manner hereinafter mentioned. 

519. When any person is convicted of any offence 
Payment to innocent which includes, or, amounts to, thefl 

purchaser of money or receiving stolen property, and it is 
found on accused. proved that any other person has 
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bought the stolen property from him without knowing, or 
having reason to believe, that the same was stolen, and 
that any money has on his arrest been taken out of the 
possession of the convicted person, the Court may, on the 
application of such purchaser and on the restitution of the 
stolen property to the person entitled to the possession 
thereof, order that out of such money a sum not exceeding 
the price paid by such purchaser be delivered to him, 

" The person entitled to the possession thereof ". — The general rule 
of English law is that, except by sale in market overty no one can ac- 
quire a title to a personal chattel from any one but the owner. The 
case of Miller v. Race (Smith's Leading cases) has established an excep- 
tion in the case of negotiable instruments. The rule of the civil law 
is — " Id quod nostrum est sine facto nostro ad alium transferri non 
potest " — Paulus — " what is ours, cannot without an act of ours, he 
transferred to another, " But in the case of Clarke v. Shee (Cowper, 
179) Lord Mansfield held that the money and notes must have come 
hona-fide into a third person's hands. 

620. Any Court of appeal, confirmation, reference or 

revision, may direct any order under 

seo^t^reiTrs'To^fia! f°««" 517. section 518 or section 

519, passed by a Court subordinate 

thereto, to be stayed pending consideration by the former 

Court, and may modify, alter, or annul such order. 

521. On a conviction under the Indian Penal Code, 
section 292, section 293, section 501 
loStdtdir: or ««/tion 502, the Court may order 
the destruction of all the copies of 
the thing in respect of which the conviction was had, and 
which are in the custody of the Court or remain in the 
possession or power of the person convicted. 

The Court may, in like manner, on a conviction under 
the Indian Penal Code, section 272, section 273, section 
274 or section 275, order the food, drink, drug or medical 
preparation in respect of which the conviction was had to 
be destroyed. 

Article 29 of the Louisana Procedure Code is as follows : " On a con- 
viction for libel or publication against morals and decency, the Court 
shall order all the copies of the publication ; and which remain in the 
hands of the defendant, to be seized and destroyed ; and if it shall 
appear that, after the commencement of the prosecution was notified 
to the defendant, he shall have sold or circulated any copies of such 
publication, he shall suffer the maximum of the punishment assigned 
to the olfence." 
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" The Court may, on a conviction under &c." — Under section 423 of 
the French Penal Code, .the Court of Cassation has ruled that, if the 
things are harmful to health, they ought to be confiscated and des- 
troyed, even though the docused has been acquitted owing to his good 
faith.— Cass., 3rd January 1857 ; 12th July, 1860. This is a very 
sensible ruling, and the Indian Code might be altered accordingly. 
It is very curious to note how continental and American rulings give 
effect to the intention of the Legislature even when not expressed, 
whereas in India penal statutes are often construed so strictly and 
illiberally, that the intention of the Legislature is defeated. 

Article 40 of the Cerman Penal Code permits the confiscation of 
articles gained by crime, or used in the commission of a crime ; Article 
41 authorizes the destruction of writings, pictures, copies, &c., which 
constitute an offence. The Indian Code is inadequate, as it only 
authorizes the destruction of copies '* which are in the custody of the 
Court, or remain in the possession or power of the pei-son convicted." 
The German Code authorizes destruction of all copies which may be 
found in the possession of the author, printer, editor, or bookseller, 
and copies publicly exposed and offered for sale. The Indian Code 
authorizes destruction only " on a conviction ; " but Article 42 of the 
German Code permits it, when a prosecution is impossible (for instance, 
owing to the absence of the offender). Moreover, the German Code 
authorizes destruction of a portion of a writing or picture, if destruc- 
tion is possible. When confiscation, destruction, &c., of deUctuous 
objects can be ordered independently of a prosecution, such order may 
be given on the application of the public minister or the private 
accuser by the Court which would have jurisdiction to try the 
offender.— Germ. C. P. C, 477. 

See s. 53, which does not distinctly state whether weapons found on an 
accused may be confiscated. This is provided for in the German Penal 
Code, 40. Article 41 of the same Code provides for the destruction of 
writings, pictures, imitations, or reproductions, together with the 

Slates, &c. If the writing or picture be only partly criminal, and a 
estruction is possible, only the delictuous passages or portions need 
be destroyed or effaced. Such orders may be passed even when there 
has been no conviction and no prosecution. — /o?., 42. So in the case of 
counterfeit coin (152) : in the case of illegal hunting or sport, 
guns, prey, dogs, snares, nets, traps, &c., can be confiscated (295): 
m the case of the contraventions specified in Article 360, the plans of 
fortresses and fortifications may be confiscated : also the arms, stamps, 
engravings, plates, &c., and the money found on the gambling tables, 
whether belonging to the accused or not ; in the case of certain contra- 
ventions under Article 367, the food and drink, prohibited arms, &c. \ 
also false weights and measures under Article 369 (2). 

522. Whenever a person is convicted of an offence 
Power to restore pes- attended by criminal force, and it 
session of immoveable appears to the Court that, by such 
property. force, any person has been dispos- 

sessed of any immoveable property, the Court may, if it 
thinks fit, order such person to be restored to the possessioa 
of the same. 
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No such order shall prejudice any right or interest to or 
in such immoveable property which any person may be 
able to establish in a civil suit. 

Even when a person had the right to the land he seized upon, the 
Roman Law considered the trespass an ofiFence, for which it exacted 
redress, and it replaced the parties in their original position. It 
would not allow a man to gain any benefit by his tortious act. Haw- 
kins, the English text writer, says that a party may enter by force 
into that to which he has a legal title : thereby making each man 
the judge in his own cause, if he is rich and powerful enough to take 
immediate possession ; thus exposing the public peace to constant 
jeopardy. "And this," says Phillimore, " in a country where, at the time 
he wrote, to cut down the bank of a pond, or a young tree worth a 
shilling, was a capital felony". " Bona fides tantumdem possidenti 
prcestat quantum Veritas, quoties lex impedimento non est " — Paulus 
— ^good faith gives the possessor the same rights as a valid title, where 
the law has not otherwise provided : As to what is * bona fides \ this 
must be coupled with the maxim, " non videtur possessionem adeptus, 
qui ita nactus est ut eam retinere non potest." The Code of Louisi- 
ana distinguishes between the case where possession is changed, with 
and without the consent of the possessor. 

523. The seizure by any Police-officer of property taken 
Procedure by police ^"^e^* section 51, or alleged or sus- 

npon seizure of pro- pected to have been stolen, or found 
perty taken under sec under circumstances which create sus- 
tion 51 or stolen. . . n.-i • * /* j^* 

picion of the commission of any offence 

shall be forthwith reported to a Magistrate, who shall 
make such order as he thinks fit respecting the delivery 
of such property to the person entitled to the possession 
thereof, or, if such person cannot be ascertained, respect- 
ing the custody and production of such property. 

If the person so entitled is known, the Magistrate may 
Procedure where order the property to be delivered to 
owner of property seiz- him on such conditions (if any) as the 
ed unknown. Magistrate thinks fit. If such person 

is unknown, the Magistrate may detain it, and shall, in 
such case, issue a proclamation, specifying the articles of 
which such property consists, and requiring any person 
who may have a claim thereto to appear before liim and 
establish his claim within six months from the date of such 
proclamation. 

524. If* no person within such period establishes his 
Procedure where no claim to such property, and if the 

claimaut appears within person in whose possession such pro* 
six months. perty was found is unable to show 
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that it was legally acquired by him, such property shall be 
at the disposal of the Government, and may be sold under 
the orders of the Presidency Magistrate, District Magis- 
trate, or Subdivisional Magistrate or of a Magistrate of the 
first class empowered by the Local Government in this 
behalf. 

In the case of every order passed under this section, an 
appeal shall lie to the Court to which appeals against sen- 
tences of the Court passing such order would lie. 

525. If the person entitled to the possession of such 
_ ^ ,, . , property is unknown or absent, and 

natural decay, or the Magistrate to 
whom its seizure is reported is of opinion that its sale 
would be for the benefit of the owner, the Magistrate may 
at any time direct it to be sold ; and the provisions of 
sections 523 and 524 shall, as nearly as may be practicable, 
apply to the nett proceeds of such sale. 



CHAPTER XLIV. 

OF THE TRANSFER OF CRIMINAL CASES. 

High Court may trans- 526. Whenever it is made to ap- 
fer case, or itself try it. pear to the High Court — 

(a) that a fair and impartial inquiry or trial cannot be 
had in any Criminal Court subordinate thereto, or 

(6) that some question of law of unusual difficulty is 
likely to arise, or 

(c) that a view of the place in or near which any offence 
has been committed may be required for the satisfactory 
inquiry into or trial of the same, or 

{d) that an order under this section will tend to the 
general convenience of the parties or witnesses ; or 

(e) ihat such an order is expedient for the ends of justice, 
it may order — 

(1) that any ofience be inquired into or tried by any 
Court not empowered under sections 177 to 184! (both in- 
clusive), but in other respects competent to inquire into or 
try such offence ; 

(2) that any particular criminal case or appeal, or class 
of such cases or appeals, be transferred from a Criminal 
Court subordinate to its authority to any other such Crim- 
inal Court of equal or superior jurisdiction ; or 
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(3) that any particular criminal case or appeal be trans- 
ferred to and tried before itself : or 

(4) that an accused person be committed for tHal to 
itself or to a Court of Session, 

When the High Court withdraws for trial before itself 
any case from any Court other than the Court of a Presi- 
dency Magistrate, it shall, except as provided in section 267, 
observe in such trial the same procedure which that Court 
would have observed if the case had not been so withdrawn. 

Every application for the exercise of the power confer- 
red by this section shall be made by motion which shall, 
except when the applicant is the Advocate-General, be 
supported by affidavit or affirmation. 

When an accused person makes an application under this 
section, the High Court may direct him to execute a bond, 
with or without sureties, conditioned that he will, if con- 
victed, pay the costs of the prosecutor. 

Every accused person making any such application shall 
give to the public prosecutor notice 
si^of^CiJ^aC in writing of the application, together 
under this section. With a copy of the grounds on which 

it is made; and no order shall be 
made on the merits of the application unless at least 
twenty-four hours have elapsed between the giving of such 
notice and the liearing of the application. 

Nothing in this section shall be deemed to affect any 
order made under section 197. 

The provisions of this section have been somewhat abused in India, 
Even complainants and witnesses have been allowed to make applica- 
tions for transfer of cases, without any notice to the public prosecutor. 
In Italy an accused, who is found to have made sucn an application 
without sufficient grounds, is liable to a fine of 300 francs, without 
prejudice to the right of the Judge or Magistrate to demand reparation 
for the insult and damages. — Ital. C. P. C, 760. If a party making 
such an application is called on to prove his allegations by witnesses, 
they are heard with closed doors. 

A case may in Italy be transferred from one Court to another on 
grounds of public safety or of legitimate suspicion. A demand on the 
former ground can only be made by the public minister ; in the latter 
case, by the accused as well or by the civil partv. In such cases the 
order of the Court shall assign no reason, and the order can only be 
passed by the Court of Cassation.— Ital. C. P. C, 766, 767. 

The first part of this section enacts the effect of 16 Vict., c. 30, ss. 4 
and 5 ; 5 and 6, Will. 4, c. 33, s. 3 ; and 5 and 6 W. and M., c. 11, 
8. 2. In England, the Attorney -General, acting •on behalf of the 
Crown, may, as of right, demand a writ of certiorari for the removal 
into the High Court of Justice (Queen's Bench Division) of any 
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indictment or inquisition in order to its being tried before the said 
Court, either at bar or at ninprius. — Steph. Dig., C. P. C, 90. 

In France, the Court of Cassation can transfer a case from one 
Court to another " pour cause de sftret^ publique ou de suspicion 
legitime," at the request of the procweur-g^n^ral, and on the latter 
ground only at the request of the parties. — C. P. C, 542. It is a 
ground for transfer, if there are likely to be scenes of disorder.— CJass., 
16th January 1846, et al. ; or when the jury is likely to be influenced 
by the ardour of local feeling. — Cass., 13th April 1853. A demand 
for transfer does not oblige a competent Court to suspend proceedings 
pending the result of such application. In such a case a Court is not 
to suspend proceedings unless and until it gets an order to that effect 
from the Court of Cassation. — Cass., 3rd August 1838. The rejection 
of an application for transfer does not prevent a new application made 
on new and subsequent grounds. — C. r, C, 552. 

The prosecutor of any indictment, and the person charged or in* 
tended to be charged by any indictment or inquisition, may move 
the Queen^s Bench Division of the High Court or any Judge of the 
High Court for a writ of certiorari to remove into that Court any 
indictment from any other Court. The person moving must make it 
appear tliat a fair and impartial trial of the case cannot be had in 
the Court below, or that some question of law of more than usual 
difficulty and importance is likely to arise upon the trial, or that a 
view of the premises, or (in cases of misdemeanour) a special jury may 
be required.— Steph. Dig., C. P. C, 91. 

No certiorari can be granted unless the prosecutor or the defendant, 
as the case may be, enters into recognizances to pay, according as 
there may be acquittal or conviction, costs incurred by the other 
party subsequent to the removal of the indictment. 

The grounds for transfer appear to be wider in India than in 
England. Clause (e), which was added by Act III of 1884, seems to 
give too much discretion to the High Court. In England inability 
to obtain a fair trial is the only ground for a charge of venue. 13 L. T., 
365. Inconvenience or difficulty in securing the attendance of the 
defendant's witnesses is no ground. — R, v. Cavendish, 2 Cox, C. C, 176. 
Evidence of partiality must be extremely strong to induce the Court to 
change the venue in a criminal information. — R, v. Harris, 3 Burr., 1330. 
It is no reason for changing the venue in an indictment for a con- 
spiracy in destroying foxes ana other noxious animals, that the gentry of 
the country in which the indictment was found are addicted to fox-hunt- 
ing. — R. V. King, 2 Chit., 217. In felony, the Court refused to allow the 
defendant to enter a suggestion for changing the venue on the ground 
of pre judice pervading the county. — R, v. Penpraze, 1 N. and IVL, 312. 
But where large numbers of the jurors who would try the case were 
members of an association called " The Land League," which had sub- 
scribed to the defence of the prisoners, the crime being of an agrarian 
nature, the venue was changed. — R. v. Phelan, 14 Cox, C. C, 679. 

526-4. If, in anj'^ criminal case or appeal, before the 

commencement of the hearing, the 

Adjournment on ap. ^ij^, prosecutor, the complainant or 

plication under section f, ^ , ^'/^xiiA l y j* 

526, the accused notifies to the Court before 

which the case or appeal is pending 
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his intention to make an application under section 526 in 
respect of the case, the Court shall exercise the powers of 
postponement or adjournment given by section 344 in such 
a manner as will afford a reasonable time for the applica- 
tion being made and an order being obtained thereon 
before the accused is called on for his defence, or, in the 
case of an appeal, before the hearing of the appeal. 

This section is added by s. 12, Act III of 1884. It has the effect 
of allowing a guilty accused to gain time for tampering with wit- 
nesses, &c. In one case it was wrongly applied by the Calcutta High 
Court to proceedings for keeping the peace, in which the person 
proceeded against is not an accused person. The section was not 
required, and it has done much harm to the administration of justice. 
The High Court issue a rule, which comes on for hearing after some 
time. So the case gets stale, and a well-to-do accused has a greater 
chance of escaping. 

527. The Governor-General in Council may, by notifi- 
Power of Governor- ^^^^^^ '^^ ^^^^ Gazette of ^ India, direct 

General in Council to the transfer of any particular criminal 
transfer criminal cases case or appeal from one High Court 
and appeals. ^^ another High Court, or from any 

Criminal Court subordinate to one High Court to any 
other Criminal Court of equal or superior jurisdiction 
subordinate to another High Court, whenever it appears 
to him that such transfer will promote the ends of justice, 
or tend to the general convenience of parties or witnesses. 

The Court to which such case or appeal is transferre4 
shall deal with the same as if it had been originally insti- 
tuted in, or presented to, such Court. 

528. Any District Magistrate or Subdivisional Magis* 

trate may withdraw any case from, or 
Bio^'^Mag^^rmly recall any case which he has made 
withdraw or refer cases. Over to, any Magistrate subordmate 

to him, and may inquire into or tiy 
such case himself, or refer it for inquiry or trial to any other 
such Magistrate competent to inquire into or try the same. 
The Local Government may authorize the District Magis- 
Power to authorize ^^^^^ to withdraw from the Magis- 
Dlstrict Magistrate to trates subordinate to him either sucl> 
withdraw classes of classes of cases as he thinks proper, 
^*^^* or particular classes of cases. 

A Magistrate making an order under this section shall 
record in writing his reason for making the same. 
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CHAPTER XLV. 

OP IRREGULAR PROCEEDINGS. 

Irregularities which 529. If any Magistrate not em- 
do not vitiate proceed- powered by law to do any of the fol- 
*"fi^** lowing things, namely, — 

(a) to issue a search-warrant under section 98 ; 

(6) to order, under section 155, the police to investigate 
an offence ; 

(c) to hold an inquest under section 176 ; 

(d) to issue process, under section 18&, for the appre- 
hension of a person within the local limits of his jurisdic- 
tion who has committed an offence outside such limits ; 

(e) to take cognizance of an offence under section 191, 
clause (a) or clause (6) ; 

(f) to transfer a case under section 192 ; 

(g) to tender a pardon under section 337 or section 338 ; 
(h) to sell property under section 524 or section 525 ; or 
(i) to withdraw a case and try it himself under section 

528; 

erroneously in good faith does that thing, his proceedings 
shall not be set aside merely on the ground of his not being 
so empowered. 

530. If any Magistrate, not being 

viS^Sl^Ing"!'"'^ empowered by law in this behalf does 

any oi the loUowmg things, namely, — 

(a) attaches and sells property under section 88 ; 

(6) issues a search-warrant for a letter in the Post Office, 

or a telegram in the Telegraph Department ; 

(c) demands security to keep the peace ; 

(d) demands security for good behaviour ; 

if) discharge a person lawfully bound to be of good 
behaviour ; 

(r) cancels a bond to keep the peace ; 

(g) makes an order under section 133 as to a local nui- 
sance ; 

(h) prohibits under section 143 the repetition or contin- 
uance of a public nuisance ; 

(i) issues an order under section 144 ; 

(j) makes an order under Chapter XII ; 

(k) takes cognizance imder section 191, clause (c), of an 
offence ; 
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(?) passes a sentence under section 349, on proceedings 
recorded by another Magistrate ; 

(m) calls under section 435, for proceedings ; 

(n) makes an order for maintenance ; 

(o) revises under section 615, an order passed under 
section 514 ; 

(p) tries an offender ; 

Iq) tries an offender summarily ; or 

(r) decides an appeal ; 
his proceedings shall be void. 

" Tries an offender summarily." — When a Magistrate, invested with 
summary powers, tries a case summarily, which is not triable sum- 
marily, the Appellate Coiui; should send back the case for re-trial. 
Kyshe, Straits Settlements Eep., iii, 99. 

531. No finding, sentence or order of any Criminal 

Court shall be set aside merely on 
pl^e?^^''^''''^^''^ ^^® ground that the inquiry, trial, 

or other proceeding in the course ot 
which it was arrived at or passed took place in a wrong 
Sessions Division, District, Subdivision, or other local area, 
unless it appears that such error occasioned a failure 
of justice. 

532. If any Magistrate or other authority purporting to 
When irregular com- exercise powers duly conferred, which 

mitmentsmay bevali- were not SO conferred, commits an 
^**^' accused person for trial before a Court 

of Session or High Court the Court, to which the com- 
mitment is made may, after perusal of the proceedings, 
accept the commitment if it considers that the accused has 
not been injured thereby, unless, during the inquiry and 
before the order of commitment, objection was made on 
behalf either of the accused or of the prosecution to the 
jurisdiction of such Magistrate or other authority. 

If such Court considers that the accused was injured, or 
if such objection was so made, it shall quash the commit- 
ment, and direct a fresh inquiry by a competent Magis- 
trate. 

533. If any Court before which a confession or other 
Non-compliance with statement of an accused person record- 
provisions of section ed under section 164 or section 364 is 
164 or 364. tendered in evidence finds that the 
provisions of such section have not been fully complied 
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with by the Magistrate recording the statement, it shall 
take evidence that such person duly made the statement 
recorded ; and, notwithstanding anything contained in the 
Indian Evidence Act, section 91, such statement shall be 
admitted if the error has not injured the accused as to his 
defence on the merits. 

634. An omission to ask any person whether he is an 

European British subject in a case to 

Omisaion to ask ques- which the second clause of section 454 

tioS f/lTa^ 2 ^ "^' applies shall not affect the vaHdity of 

any proceeding. 

535. No finding or sentence pronounced or passed shall 

be deemed invalid merely on the 
pr!?«eob«?ge ground that no charge was framed. 

unless, in the opinion of the Co.urt of 
appeal or revision, a failure of justice has been occasioned 
thereby. 

If the Court of appeal or revision thinks that a failure 
of justice has been occasioned by an omission to frame a 
charge, it shall order that a charge shall be framed, and 
that the trial be re-commenced from the point immediately 
after the framing of the charge. 

536. If an offence triable with the aid of assessors is 
Trial by juryofoflfence tried by a jury, the trial shall not on 

triable with assessors. that ground only be invalid. 

If an offence triable by a jury is tried with the aid of 
Trial with assessors of assessors, the trial shall not on that 
oflfence triable by jury, ground only be invalid, unless the 
objection is taken before the Court records its finding. 

537. Subject to the provisions hereinbefore contained, 

no finding, sentence or order passed 
when re'^wslbirby r^a^ ^7 ^ Court of competent jurisdiction, 
son of error or omission shall be reversed or altered under 
in ^rge or other pro- Chapter XXVII or on appeal or revi- 
^® ^^' sion on account — 

of any error, omission or irregularity in the complaint, 
summons, warrant, charge, judgment or other proceedings 
before or during trial or in any inquiry or other proceedings 
under this Code, or 
of the want of any sanction required by section 195, or 
of the omission to revise any list of jurors or assessors 
in accordance with section 324, or 
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of any misdirection in any charge to a jury ; unless such 
error, omission, irregularity, want or misdirection has occa- 
sioned a failure of justice. 

In Italy, the non-observance of forms which the Code of Criminal 
Procedure prescribes under pain of nullity (a peine de nuUit^) inva- 
lidates the act and all subsequent acts which depend on it, provided 
the nullity has not been, or cannot be waived by the silence of the 
parties. — Ital. C. P. C, 849. If the form or procedure is not pre- 
scribed under pain of nullity, no efiFect follows. 

" Nothing so much fosters the growth of crimes as the hope in the 
culprit that some defect of form will enable him to escape ; and 
nothing encourages that hope so much as the numerous and sometimes 
frivolous objections that are allowed ; and this is called the tender- 
ness and humanity of the law ? — when, in fact, it is, in the words of 
Sir Matthew Hall, its " greatest blemish and inconvenience." 

Sec. 1045 of the New York Criminal Procedure Code is as follows : 
" The rule of the common law, that penal statutes are to be strictly 
construed, has no application to this code. The provisions of this 
code and all proceedings under it are to be liberally construed, with 
a view to promote its objects, and in furtherance of justice." The 
Commissioners of the Code aptly remark : "This section is proposed 
for the purpose of abrogating a distinction which has in it no princi- 

Sle of substantial justice, and whose highest aim, practically consi- 
ered, seems to be to render the law inconsistent with its spirit, and 
as a consequence absurd and ridiculous. The rule applicable to ordi- 
nary statutes is that they are to be so construed as to give effect to 
the will of the legislature, as either expressed in the language of the 
statute itself, or as deducible from the fair and reasonable import of 
its terms, its object, the evil to be remedied, and the circumstances 
imder which it was passed." It is a great pity that Indian Judges 
sometimes drag in English rules which are quite antagonistic to the 
spirit of Indian, Criminal Procedure. .' 

The Louisiana Criminal Procedure Code lays down seven objects ; 
one of these is to abolish all forms, that produce vexation to the 
prosecutor, to the accused, or to the witnesses. Another is to take 
away from the guilty all hope of escape by a resort to formal or technical 
objections. Article 3 states that " the great object of penal law is 
the prevention of offences by the example of punishment, the intent 
of all Codes of Procedure is to insure this end ; therefore, every 
system must be imperfect which permits the form to defeat the sub- 
stance of the law, and suffers a criminal ever 4o escape punishment from 
any defect of form in his prosecution." These woras should be posted 
up in the Courts of all Judicial Officers and committed to memory 
by them. 

Article 571 of the Louisiana Criminal Procedure Code is as fol- 
lows : — " No omission- of any matter of form, prescribed by this 
system, nor any departure from the forms given for proceeding under 
it, shall render the proceeding void, unless it be so specially provided; 
or unless the departure from the form has caused some injury to the 
party complaining of it." The Indian law is even wider, as the 
words "failure of justice" are used instead of injury. Section 530 
gives an exhaustive list of irregularities which vitiate proceedings. 

P., C. C. L. 18 
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538. No distress made under this Code shall be deemed 

unlawful, nor shall any person mak- 

Distreaa not illegal, ing the same be deemed a trespasser, 

nor distrainer a tres- qq account of any defect or want of 

STt'ofXmlf pr^' form in the summons, conviction, 

oeedingB. writ of distress or other proceedings 

relating thereto. 



CHAPTER XLVI. 

MISCELLANEOUS. 

539. AflSdavits and affirmations to be used before any 
Courts and persons High Court or any officer of such 

before whom affidavits Court may be sworn and affirmed be- 
may be sworn. ^q^q g^di Court or the Clerk of the 

Crown, or any Commissioner or other person appointed by 
such Court for that purpose or any Judge, or any Com- 
missioner for taking affidavits in any Court of Record 
in British India, or any Commissioner to administer oaths 
in Chancery in England or Ireland, or any Magistrate 
authorized to take affidavits or affirmations in Scotland. 

540. Any Court may, at any stage of any inquiry, trial. 
Power to enmrnon ^^ ^^^^^ proceeding under this Code, 

material witness, or summou any person as a witness, or 
examine person pre- examine any person in attendance, 
■®"** though not summoned as a witness, 

or recall and re-examine any person already examined ; 
and the Court shall summon and examine or recall and 
re-examine any such person if his evidence appears to it 
essential to the just decision of the case. 

On an indictment for knowingly receiving stolen goods, the pris- 
oner's account was that he had purchased them of a tradesman in 
the same town. Other circumstances in the case tended to negative 
this account, though the tradesman was not called for the prosecu- 
tion : — Heldy that it was not necessary to call him on the part of the 
prosecution, there being other circumstances in the case from which 
the jury might fairly infer the falsehood of the prisoner's story. — 
Reg. V. RitsoTiy 50 L. T., 727. Such a witness could only be essential, 
if the Court had any doubt as to the truth of the allegation. 

541. Unless when otherwise provided by any law for 

the time being in force, the Local Gov- 

placToYiml^rison^J^n't ^mment may direct in what place 

any person liable to be imprisoned 
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or committed to custody under this Code shall be con- 
fined. 

As to transportation, see Act IX, 1882. 

541A. (1) If any person liable to be imprisoned or 
committed to custody under this Code 

4.?n?^«i«^T™^ IS in confinement in a civil jail, the 

1 ail of aooosea or con- «■ . , , t » .i • 

victed persons who are Court or MLagistrate ordermg the im- 

in confinement in civil prisonment or committal may direct 

to the^cfviltaii' ''^''''' *^^^ .^^® P®^^^^ ^® removed to a crim- 
inal jail. 

(2) When a person is removed to a criminal jail under 
sub-section (1), he shall, on being released therefrom, be 
sent back to the civil jail, unless either — 

(a) three years have elapsed since he was removed to 
the criminal jail, in which case he shall be deemed to have 
been discharged from the civil jail under section 342 of 
the Code of Civil Procedure ; or 

(6) the Court which ordered his imprisonment in the civil 
jail has certified to the officer in charge of the criminal jail 
that he is entitled to be discharged under section 341 of 
the Code of Civil Procedure. 

Added by Act X, 1886, s. 15. 

542, Notwithstanding anything contained in the Pris- 

Power of Presidency ^^^^»' S'^^T'V 4^*^J ^^^^' ^^ ^'^.^'' 
Magistrate to order dency Magistrate desirous of examm- 
prisoner in jail to be ing, as a witness or an accused person, 

ation!^*''^^^''^^^"''''" ^^ ^^y ^^® pending before him, any 
person confined in any jail within the 
local limits of his jurisdiction, may issue an order to the 
officer in charge of the said jail requiring him to bring 
such prisoner in proper custody, at a time to be therein 
named, to the Magistrate for examination. 

The officer so in charge, on receipt of such order, shall 
act in accordance therewith, and shall provide for the safe 
custody of the prisoner during his absence from the jail 
for the purpose aforesaid. 

543. When the services of an interpreter are required 

by any Criminal Court for the inter- 
JSrr^%*?u^Vun' pretation of any evidence or state- 

ment, he shall be bound to state the 
true interpretation of such evidence or statement. 
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644. Subject to any rules made by the Local Qovem- 
_ * , , ment with the previous sanction of 

.S?12Sd^?ta^ tl>! Governor-General in Council, any 

Criminal Court may order payment, 
on the part of Government, of the reasonable expenses of 
any complainant or witness attending for the purposes of 
any inquiry, trial, or other proceeding before such Court 
under this Code. 

In Germany, if an accused be convicted, he has to bear the expense 
of the preliminary investigation (preparation of the public accusa- 
tion) and of the execution of the punishment. — Germ. C. P. C, 497. 
If the accused be acquitted, he cannot be made to pay costs, except 
if they were occasioned by his negligence, ex. gr., when a case has had 
to be postponed owing to his non-appearance. — /d, 499. 

645. Whenever under any law in force for the time be- 
PowerofConrttopay ing» a Criminal Court imposes a fine 

expenses or oompeusa- or confirms in appeal, revision or other- 
tion out cf fine. wise, a sentence of tine, or a sentence 

of which fine forms a part, the Court may, when passing 
judgment, order the whole or any part of the fine recovered 
to be applied — ^ 

(a) In defraying expenses properly incurred in the prose- 
cution ; 

(b) in compensation for the injury caused by the offence 
committed, where substantial compensation is, in the opinion 
of the Court, recoverable by civil suit. 

If the fine is imposed in a case which is subject to 
appeal, no such payment shall be made before the period 
allowed for presenting the appeal has elapsed, or, if an 
appeal be presented, before the decision of the appeal. 

" Compensation for the injury caused by the offence committed." 
Compensation can be given to any person who has suffered injury. 
In Italy, any person who has suffered harm or damage from an offence 
can make himself a civil party in the penal action, although he has 
not made a complaint. — Ital. C. P. C, 109. 

In England, compensation given by a Magistrate is sometimes a bar 
to subsequent proceedings in the county coini;, e, a,, where compen- 
sation is • given imder 6 and 7 Vic, c. 86, s. 28, for injuries caused 
by furious driving. — Wright v. London General Omnihtis Co.y 20 W. N. 
(May 19th 1877). So a summary conviction under 24 and 25 Vic, 
c 100, ss. 42, 43, for assaulting a married woman is, under s. 45 of that 
Act, a bar to a subsequent civil action hy the husband for consequen- 
tial damage. — Masper v. Brovm, I C. P. Div., 97. 

In France, when a minor under 16 is acquitted on the ground that 
he has acted without understanding (discemement), the Court may 
nevertheless condemn him, along with his father or guardian, to pay 
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the costs.— -Cass., 10th June 1842 ; 26th March 1868, et aliunde. This 
is a very just and sensible provision. In France, the civil action can 
be pursued before the same Judges and at the same time as the 
public action (C P. C, 3) ; but a withdrawal of the former cannot 
stop the latter. Where the injured person has instituted a separate 
civd action, judgment on it must be suspended until the criminal case 
has been decided. He who first chooses the civil remedy cannot 
afterwards prosecute in the correctional Court. — Cass., 9th May 
1828; 13th August 1835; 11th June 1846. The maxim "Electft 
un& vid, non datur recursus ad alteram," applies, when the two 
demands made by the same person and between the same parties have 
at once the same cause and the same object. — Cass., 10th November 
1851 ; 16th November 1861, et aliunde. See notes uder s. 204. 

In England, the Court has refused, after conviction on an indict- 
ment for an assault, to sentence a party, while an action for the same 
assault was pending. — {R, v. MaJion^ 4 A. and E., 575.) 

In England, where any person has been active in or towards the 
apprehension of any person cnarged with murder and other heinous 
oflfences, the Court may order the SherifiF of the county to pay him 
reasonable compensation, but a Court of Quarter Sessions cannot grant 
more than £5, unless the oflfence be receiving stolen property. 

If any man happens to be killed in endeavouring to apprehend any 
person who is charced with any such oflfences, the Court before whom 
such person is triea may order the Sheriff of the coimty to pay to the 
widow of the man so killed, in case he was married, or to his child or 
children, in case his wife is dead, or to his father or mother, in case he left 
neither wife nor child, such sum of money as to the Court seems meet. 

On the conviction of any person for felony, the Court may award 
a sum not exceeding £100 by way of satisfaction or compensation for 
any loss of property suffered by the applicant through or by means 
of the said felony.— Steph. Dig., C. P., 329—332. 

646. At the time of awarding compensation in any sub- 
Payments to be taken sequent civil suit relating to the same 
into account in subse- matter, the Court shall take into ac- 
quent suit, count any sum paid or recovered as 

compensation under section 545. 

547. Any money (other than a fine), payable by virtue 
Moneys ordered to be of any order made under this Code, 

paid recoverable as shall be recoverable as if it were a 
fines. fine. 

548. If any person affected by a judgment or order 
c • f r din s P^^®^ ^Y * Criminal Court desires 

opies o procee ings. ^^ \^^yq a copy of the Judge's charge 

to the jury, or of any order or deposition or other part of 
the record, he shall, on applying for such copy, be fur- 
nished therewith : Provided that he pay for the same, 
unless the Court, for some special reason, thinks fit to 
furnish it free of cost. 
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*' At any time after aU the examinations of witnesses a/re completed, 
and before the first day of the Assizea or Sessions, the person commit- 
ted is entitled to have copies of the depositions on payment of a 
reasonable sum for the same, not exceeding three-half pence for each 
folio of ninety words."— Steph. Dig., C. P. C, 126. 

The law as to giving copies to accused seems to be more liberal in 
India than in England. In England, an accused, who has been com- 
mitted by a Justice, may get a copy of the depositions. — 11 and 12 
Vic, c. 42, s. 27 ; 6 and 7 Will. IV., c. 114, s. 3. This rule, how- 
ever, is not applicable to every case of imprisonment, but only to 
commitments for indictable offences. — R, v. Humphreys^ 19 L. J. M. 
C, 189 ; iJ. V. London^ 5 Q. B., 555. Moreover, an accused can only get 
copies after he has been committed. — id. In India, an accused is not 
entitled to copies of depositions while a trial is going on, but only 
after conviction or commitment. Copies, however, are generally given. 

549. The Governor-General in Council may make rules. 
Delivered to MiUtary consistent with this Code and the 
authorities of persons Army Act, 1881, or any similar law 
liable to be tried by for the time being in force, as to the 
Court-Martial. cases in which persons subject to Mili- 

tary law shall be tried by a Court to which this Code 
applies or by Court-Martial; and when any person is 
brought before a Magistrate and charged with an offence 
for which he is liable, under the Army Act, 1881, section 14, 
to be ' tried by a Court-Martial, such Magistrate shall 
have regard to such rules, and shall in proper cases deliver 
him together with a statement of the offence of which he 
is accused, to the Commanding Officer of the regiment, 
corps or detachment to which he belongs, or to the Com- 
manding Officer of the nearest military station, for the 
purpose of being tried by Court-Martial. 

Every Magistrate shall, on receiving a written application 

Apprehension of such for that purpose by the Commanding 

persons. Officer of any body of troops stationed 

or employed at any such place, use his utmost endeavours 

to apprehend and secure any person accused of such offence. 

650. Police-officers superior in rank to an officer in 

Powers of superior charge of a Police-station may exer- 

officers of police. cise the same powers, throughout the 

local area to which they are appointed, as may be exercised 

by such officer within the limits of his station. 

551, Upon complaint made to a Presidency Magistrate 

Power to compel res- 0^ District Magistrate on oath of the 

toration of abducted abduction or unlawful detention of a 

females. woman, or of a female child under 
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the age of fourteen years, for any unlawful purpose, he 
may make an order for the immediate restoration of such 
woman to her liberty, or of such female child to her hus- 
band, parent, guardian or other person having the lawful 
charge of such child, and may compel compliance with 
such order, using such force as may be necessary. 

This section and section 100(vide 8upra)em^wer Magistrates to issue 
what are equivalent to writs of habeas corptts or homine replegiaiido. 
Paterson remarks that the former writ meets all kinds of restraint of 
liberty by any authority whatsoever, and is sometimes resorted to 
by wives ; or by parents to recovei possession of children. In the 
case of Earl Ferrers, in 1758, Lady Ferrers, through her brother, 
obtained a writ of habeas corpus against the Earl, under which she 
was brought into Court, and then was allowed to exhibit articles of 
the peace against him for his violent conduct. — R, v. Ferrers^ 1 Burr., 
6. And in the case of another wife brought up, on its being proved 
that she was cruelly ill-used, the Court allowed her to go where she 
pleased. — R. v. Gregory, 4 Burr., 1991. In another case, in 1758^ 
Wilkes obtained a habeas corpris to biing up his wife, who was alleged 
to be kept from him and in restraint, by her mother, but on the wife 
being brought into Court, and satisfying the Judge, that she was 
living apart under articles of separation, and was not against hex* 
will restrained by any one, she was left to return to her mother's 
house. — /?. V. Meady 1 Burr., 542. And in 1761, where a wife was alleg- 
ed to be confined by her husband's order in a mad house, she was 
examined by order of the Court, as well as brought up, and on her 
being certified sane, she was at once released. — R. v. Turlington^ 
2 Burr., 1115. A habeas corpus is also the usual mode of a parent re- 
covering possession of a child who is in the custody of the other 
parent ; or as between parents or guardians and third parties when 
there is any wrongful custody. — R. v. Greenhill, 4 A. and E., 624. 

If the woman be above the age of 14 years, the Magistrate can 
only order that she be restored to her liberty. He cannot direct her, 
much less compel her, to go back to her husband or any other rela- 
tive. 

The word unlawful appears to be wider than * illegal.' See ss. 23, 
43, 80, P. C, &c. See notes under s. 361, P. C. 

552. Whenever any person causes a Police-officer to 
Compensation to per- ^^^'^^t another person in a Presidency- 
son groundiessly given towh, if it appears to the Magistrate 
in charge in Presi- by whom the case is heard that there 
dency-town. ^^^ ^^ sufficient ground for causing 

such arrest, the Magistrate may award such compensation 
not exceeding fifty rupees, to be paid by the person so 
causing the arrest to the person so arrested for his loss of 
time and expenses in the matter, as the Magistrate thinks fit. 
In such cases, if more persons than one are arrested or 
complained against, the Magistrate may, in like manner, 
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award to each of them such compensation^ not exceeding 
fifty rupees, as such Magistrate thinks fit. 

AH compensation awarded under this section may be 
recovered as if it were a fine, and, if it cannot be so recov- 
ered, the person by whom it is payable shall be sentenced 
to simple imprisonment for such term not exceeding thirty 
days as the Magisti-ate directs, unless such sum is sooner 
paid. 

There is no reason why the provisions of this section shonld not be 
extended to all caaes and all Magistrates. Indeed, it would be a good 
thing to do so, having regard to the namerooa technical pitfalls placed 
in the way of convictions under s. 211, Penal Code. 

653. With the previous sanction of the Governor- 
Power of chartered General in Council, the High Court at 

High Courts to make Fort William, and, with the previous 

rules for inspection of sanction of the Local Government, 

r^rds of subordinate ^^y ^^y^^j. ^igh Court established by 
Royal Charter may, from time to time, 

make rules for the inspection of the records of subordinate 

Courts. 

Every High Court not established by Royal Charter may. 
Power of other High from <>inie to time, and with the pre- 

Courts to make rules for vious sanction of the Local Govern- 

other purposes. ment 

(a) make rules for keeping all books, entries, and accounts 
to be kept in all Criminal Courts subordinate to it, and for 
the preparation and transmission of any. returns or state- 
ments to be prepared and submitted By such Courts ; 

(fc) frame forms for every proceeding in the said Courts 
for which it thinks that a form should be provided ; 

(c) make rules for regulating its own pr^^ctice and pro- 
ceedings, and the practice and proceedings of all Criminal 
Courts subordinate to it ; and 

(d) make rules for regulating the execution of warrants 
issued under this Code for the levy of fines : 

Provided that the rules and forms made and framed 
under this section shall not be inconsistent with this Code 
or any other law in force for the time being. 

All rules made under this section shall be published in 
the local official Gazette. 

554. Subject to the power conferred by section 553, and 

by the twenty-fourth and twenty-fifth 

^"^®* of Victoria, chapter 104?, section 15, 
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the forms set forth in the fifth schedule, with such variation 
as the circumstances of each case require^ shall be used for 
the respective purposes therein mentioned. 

556. No Judge or Magistrate shall, except with the 
Case in which Judge permission of the Court to which an 
or Magistrate is person- appeal lies from his Court, try or com- 
aUy interested. jj^j^ f^y ^Yieii. any case to or in which 

he is a party, or personally interested, and no Judge or 
Magistrate shall hear an appeal from any judgment or 
order passed or made by himself. 

Explanation. — A Judge or Magistrate shall not be 
deemed to be a party or personally interested, within thck 
meaning of this section, to or in any case, merely because 
he is a Muuicipal Commissioner. 

'^ Those who are dissatisfied with the existing system of adminis- 
tration in country districts, declare that there can be no guarantee 
of impartial justice where the Judges are personally acquainted with 
the parties, and where the same persons practically do duty as Judges 
and prosecutors. All country Justices are ex oMcio guardians of the 
Union in which they reside ; the Chairman of tne Board of Guardians 
being, perhaps, usually a squire. The same individual who hears 
from the clerk of the Guardians the particulars about a defaulter 
charged with neglect of his relatives, and orders the defaulter in 
question to be prosecuted, may as a Justice in a few days be sitting 
in judgment on him. Again, it is urged, the Justices, being country 

gentlemen and game preservers, have a direct interest in putting 
own poaching. But recent legislation (the objection continues) 
has recognised the inexpediency of allowing Magistrates to adjudicate 
in special cases in which they have a class interest. Thus, no mill- 
owner can hear a charge under the Factory Acts ; no mine-owner 
under the Mines Inspection Act : no miller can adjudicate under the 
Bread and Flour Act : no brewer and distiller can take part in the 
granting of licenses. Why, then, should game preservers try game 
stealers ? This, it is said, is an anomaly ; and it is an anomaly which 
causes . a suspicion of, and disrespect for, what is sometimes stigma- 
tised as * Justice's justice ' in the rural mind." Escott's People and 
Polity.^ . . . = 

" Personally interested ", "ii^ which he has any interest, or to 
which any of his ascendants or descendants, or any collateral relation, 
either by consanguinity or affinity-, .witliin the third degree, are par- 
ties, or are anywise interested." — Lou. P. C.,* 146. .^ . .' ^ 

In order to disqualify a Justice of the Peace, it is not sufficient 
to show that, as a member of* the town council, he has a pecuniary 
interest in the result of the information or complaint, or that the 
corporation of which he is a member are the prosecutors ; but it 
must be established that he has such a substantial interest in the 
result of the hearing as to make it likely that he has a real bias in 
the matter. — Reg, v. Oihhon (6 Q. B. D., 168) disapproved. — Reg, v. 
Handsley, 8 Q. B. D., 383. A Justice of the Peace is not precluded 
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from adjudicating on a summons under the Act for Prevention of 
Cruelty to Animals, merely because he is a subscriber to the Koyal 
Society for Prevention, &c. — Reg. v. Deal (Mayor), 46 L. T., 439. 

In England, Justices may not adjudicate on a question in which 
they are personally interested, provided the nature of the disqualify- 
ing interest is such as to throw any doubt upon their impartiality. 
Mere possibility of bias does not disqualify a Justice from adjudi- 
cating. For instance, they are not disqualified by being trustees to 
persons who have lent money to one of the persons in contention 
oefore the Court. — R, v. Rand, L. R, 1 Q. B., 230. Nor is a Justice 
disqualified from adjudicating upon proceedings arising out of com- 
mon rights, merely because he is himself a commoner, at least where 
the defendant is also a commoner, — even although he has also made an 
affidavit in favour of the side for which he afterwards adjudicates, — R, 
V. Alcock, 37 L. T., N. S., 829 (Q. B.) So where Justices who, as 
members of the town council, had passed an order under 34 and 35 
Vic., c. 56, sat to hear a complaint of non-observance, of the order : 
it was held, that they had not such an interest in the subject-matter 
as would oust their jurisdiction. — Reg, v. Justices of Huntingdon^ 
4 Q. B. D., 522. It has been held under 8 Vic, c. 18, s. 39 (Lands 
Clauses Consolidation Act, 1845) that a Sheriif is not disqualified 
from presiding at a compensation case bjr holding shares in a com- 
pany with which a railway company, being one of the parties con- 
cerned, is, by an executory agreement not yet carried out, to be amal- 
famated — .A v. Manchester, Sheffield, and Lincolnshire Railway Co., 
i. R, 2 Q. B., 336 ; Cox, M. C, 380. But, on the other hand, share- 
holders in a railway company have been held to be disqualified by 
their interest (however slight) from adjudicating on the case of a 
man charged with travelling on the line, in which they were interest- 
ed, with an improper ticket. — R, v. Hammond, 9 L. T., N. S., 423 
(Q. B.). Objections to the jurisdiction on the ground of interest 
ought to be made at once ; otherwise, a party might take the chance 
of a decision in his favour by Justices who ought not to adjudicate, 
and then, if he were disappointed, challenge their right to decide. — 
Wakefield Local Board of Health v. W. M, and Great Qrimshy Rail 
Co,, L. R, 1 Q. B., 84. This is very important. In India, objections 
are often allowed, though not taken in the Lower Courts. 

In Grermany, a Judge is incompetent to take any part in the trial 
of a case, if (1) he has l^en personally injured bv the punishable act, 
or (2) is connected by marriage with the accused or his victim, or has 
been the guardian of either, or (3) related to either within three 
degrees, or (4) has previously, in the same case, exercised the func- 
tions of public mimster, police-officer, or advocate, or (5) has been 
examined as a witness or expert. Objection may be made on the above 
grounds, and also if there are grave reasons for doubting impartial- 
ity.—Germ. C. P. C, 22, 24. 

556. The Local Government may determine what, for 
T> J .J 1 ^^ purposes of this Code, shall be 

guagZtf ^ou^' *"■ deemed to be the language of each 
Court within the territories adminis- 
tered by such Government, other than the High Courts 
established by Koyal Charter. 
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Powers of Governor- 
General in Council and 
Local Government ex- 
ercisable from time to 
time. 



558. 



557. All powers conferred by the 
Code on the Governor-General in 
Council or on the Local Government 
may be exercised from time to time 
as occasion requires. 



The provisions of this Code shall apply, so fietr as 
may be, to all cases pending in any 
Pending oases. Criminal Court v^heu this Code comes 

into force. 

559. A public servant having any duty to perform in 
Officers concerned in Connection with the sale of any pro- 



sales not to purchase or 
bid for property. 



perty under this Code shall not pur- 
chase or bid for the property. 



This section is added by s. 16, Act X of 1886. See s. 169 P. C. 



SCHEDULE I. 

ENACTMENTS REPEALED, 
(a.) — Statute, 



Year, reign and chapter. 



Title. 



Extent of repeal. 



13 Geo. Ill, chapter 63 



An Act for establishing 
certain regulations for 
the better management 
of the affairs of the East 
India Company, as well 
in India as in Europe. 



Section 38. 



(6.) — Acts of the Governor-General in Council, 



Number and year. 


Subject. 


Extent o! repeal. 


XXIII of 1840 
XLV of 1860 


Execution of process ... 
Penal Code 


So much as has 
not been re- 
pealed. 

Tiie illustrations 
to section 214. 
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ENACTMENTS REPEALED.— ( Continued.) 
(h.), — Acts of the Governor-General in Council. — (Continued.) 



Number and year. 



Subject. 



Extent of repeal. 



V of 1861 



XVIII of 1862 

VI of 1864 
II of 1869 

XXII of 1870 
IV of 1872 

X of 1872 

XI of 1874 
XV of 1874 

X of 187^ 



Police Act 



Criminal Procedure, Su- 
preme Courts. 

Whipping 

Jutticefl of tbe P«aoe ... 



Application to European 
British subjects of Actn 
conferring summary ju 
risdiction. 



Punjab Laws 



Tbe Code of Criminal Pro- 
cedure. 



Amending the Code of 
Criminal Procedure. 

Laws Local Extent ••• 



High Courts' Criminal pro- 
cedure. 



Section 6 and the 
last nine words 
of section 24. 

Section 35, down 
to and including 
tbe words * Pro- 
vided that.' 

So much as has 
not been re- 
pealed. 



Section 7. 

So much as 
not been 
pealed. 



has 
re- 



So much as hns 
not been re- 
pealed. 



So far as it re- 
lates to Bengal 
Reg. XX of 
1825. 



has 
re- 



So much as 
net been 
pealed. 

The whole. 



So far as it relates 
to Bengal Reg. 
XX of 1825. 

The whole Act, 
except section 
144 and so 
much of section 
146 as relates 
to informations. 
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ENACTMENTS REVEALED. ^(Concluded.) 
(6.) — Acta of the Governor-Genei^al in Council, — (Concluded.) 



Number and year. 


Subject. 


Extent of repeal. 


XX of 1875 


Central Provinces Laws... 


So ftir as it relates 
to Bengal Reg. 
XX of 1825. 


XVIII of 1876 


Oudh Laws 


Ditto. 


IV of 1877 


Presidency Magistrates... 


The whole Act, 
except section 
57. 


XXI of 1879 


Extradition 


Chapter III. 


X of 1881 


Coroners 


Sections 8 & 9. 



(c. ) — Regulations. 



Number and year. 



Bengal Regulation XX 
of 1825. 

Ill of 1872 



IX of 1874 



III of 1877 



Subject. 



Jurisdiction of Courts- 
Martial. 

San thai Parganas Settle* 
ment. 



Arakan Hills District Laws 



Ajmer Laws 



Extent of repeal. 



So much as has not 
been repealed. 

So far as it re- 
lates to Act X 
of 1872. 

So far as it re- 
lates to Acts II 
of 1869, X of 
1872 and XI of 
1874. 

So far as it re- 
lates to Bengal 
Regulation XX 
of 1825. 



(d.)—Act of the Governor of Fort St. George 


in Council. 


Number and year. 


Subject. 


Extent of repeal. 


Vm of 1867 


Police 


Section 9. 
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SCHEDULE III. 
Ohdinart Powers of Protiiiciai. Magistrates. 

1.^ Ordinary Powers of a Magistrate of the Third Class, 

(1) Power to arrest, or direct the arrest in his presence of, an 
ofiender, section 65. 

(2) Power to endorse a warrant, or to order the removnl of an 
accused person arrested under a warrant, sections 83, 84, and 86. 

(3) Power to issue proclamations in cases judicially before him, 
section 87. 

(4) Power to attach and sell property in cases judicially before him, 
section 88. 

(5) Power to restore attached property, section 89. 

(6) Power to issue search-warrant, section 96. 

(7) Power to endorse a search-warrant and order delivery of thing 
found, section 99. 

(8) Power to record statements or confessions during a police 
inyestigation, section 164. 

(9) Power to authorize detention of a person during a police 
investigation, section 167. 

(10) Power to detain an offender found in Court, section 351. 

(11) Power to sell perishable property of a suspected character, 
section 525. . 

//.— Ordinary Powers of a Magistrate of the Second Class. 

(1) The ordinary powers of a Magistrate of the third class. 

(2) Power to order the police to investigate an offence in cases in 
which the Magistrate has jurisdiction to try or commit for trial, 
section 155. 

///. — Ordinary Powers of a Magistrate of the First Class, 

(1) The ordinary powers of a Magistrate of the second class. 

(2) Power to issue search-warrant otherwise than in course of an 
inquiry, section 98. 

(3) Power to issue search-warrant for discovery of persons wrong- 
fully confined, section 100. 

(4) Power to require security to keep the peace, section 107. 
r5) Power to require security for good behaviour, section 109. 

(6) Power to make orders, &c., in possession cases, sections 145, 
146, and 147. 

(7) Power to commit for trial, section 206. 

(8) Power to stop proceedings when no complainant, section 249. 

(9) Power to make orders of maintenance, sections 488 and 489. 
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IV, — Ordinary Powers of a Suh'divisional Magistrate, 

(\'\ The ordinary powers of a Magistrate of the first class. 

(2) Power to direct warrants to landholders, section 78. 
(2a*) Power to require security for good behaviour, section 110. 

(3) Power to make orders as to local nuisances, section 133. 

(4) Power to make orders prohibiting repetitions of nuisances, 
section 143. 

(5) Power to make orders under section 144. 

(6) Power to hold inquests, section 174. 

(7) Power to issue process for person within local jurisdiction who 
has committed an offence outside the local jurisdiction, section 186. 

(8) Power to entertain complaints, section 191. 

(9) Power to receive police reports, section 191. 

(10) Power to entertain cases without complaint, section 191. 

(11) Power to transfer cases to a Subordinate Magistrate, section 
192. 

(12) Power to pass sentence on proceedings recorded by a Subordi- 
nate Magistrate, section 349. 

(13) Power to sell property alleged or suspected to have been 
stolen, &c., section 524. 

(14) Power to withdraw cases other than appeals, and to try or 
refer them to trial, section 528. 

V, — Ordinary Powers of a District Magistrate, 

(1) The ordinary powers of a Sub-divisional Magistrate, being a 
Magistrate of the first class. 

(2) Power to issue search-warrants for documents in custody of 
Postal or Telegraph authorities, section 96. 

(3) Power to discharge persons bound to keep the pence or to be 
of good behaviour, section 124. 

(4) Power to cancel bond for keeping the peace, section 125. 
Power to try summarily, section 260. 
Power to quash oonvictions in certain cases, section 350. 
Power to hear appeals from orders requiring security for good 

behaviour, section 406. 

(8) Power to hear or refer appeals from convictions by Magistrates 
of the second and third classes, section 407. 

(9) Power to call for records, section 435. 

(10) Power to revise orders passed under section 514; section 515. 

♦ ActX, 188G,s. 19. 
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[SCHED. IV. 



Additional Powbib with which Provincial Magisthatbs mat bb 

invbstbd. 



m 

2225 

^^ 



CO 

2 



B T T H B 

Local 

GOTBBN- 
MBNT. 



B T THE 

District 

M AGI8- 

tbatb. 



(1) Power to require security for good 

behaviour, section 110: 

(2) Power to make orders as to local 

nuisances, section 133 : 

(3) Power to make orders prohibiting 

repetitions of nuisances, section 
143: 

(4) Power to make orders under sec- 

tion 144: 

(5) Power to hold inquests, section 

174: 

(6) Power to issue process for person 

within local jurisdiction who has 
committed an ofience outside the 
local jurisdiction, section 186 : 

(7) Power to take cognizance of offences 

upon complaint, section 191 : 

(8) Power to take cognizance of 

offences upon police reports, sec* 
tion 191 : 

(9) Power to take coojniznnce of 

offences upon information, sec- 
tion 191 : 

(10) Power to trj summarily, section 

260: 

(11) Power to hear appeals from con- 

victions by Magistrates of the 
second and third classes, section 
407: 

(12) Power to sell property alleged or 

suspected to have been stolen, 
&c., section 524. 

Power to make orders prohibiting 
repetitions of nuisances, section 
143: 

Power to make orders under sec- 
tion 144 : 

Power to hold inquests, section 174: 

Power to take cognizance of 
offences upon compluint, section 
191: 

Power to take cognizance of 
offences upon police reports, sec- 
tion 191 : 
(6) Power to transfer cases, section 1 92. 



(1) 



(2) 

(3) 
(4) 



(5) 
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o • 



o 



« 



-I 

OH 

Q-4 



qqgq 

021-1 

IS 



a 



P.,(VaL, 



fir THB 

Local 

GoYEBlf- 
MBNT. 



Bt THB 

District ^ 
Magis- 

TKATB. 



B T THB 

Local 

GOYBBII- 
MBNT 



(1) Power to pass sentences of whip- 

ping, section 32 : 

(2) Power to make orders prohibiting 

repetitions of nuisances, section 
143. 

(3) Power to make orders under sec- 

tion 144. 

(4) Power to hold inquests, section 

174: 

(5) Power to take cognizance of 

ofiences upon complaint, section 
191: 

(6) Power to take cognizance of 

ofiences upon police reports, sec- 
tion 191 : 

(7) Power to take cognizance of 

offences upon information, sec- 
tion 191 : 

(8) Power to commit for trial, section 

206. 

(1) Power to make orders prohibiting 

repetitions of nuisances, section 
143: 

(2) Power to make orders under sec- 

tion 144 : 

(3) Power to hold inquests, section 

174: 

(4) Power to take cognizance of 

offences upon complaint, section 
191 : 

(5) Power to make cognizance of 

ofiences upon police reports, sec- 
tion 191 : 

(1) Power to make orders prohibiting 

repetitions of nuisances, section 
143 : 

(2) Power to make orders under sec- 

tion 144: 

(3) Power to hold inquests, section 

174: 

(4) Power to take cognizance of 

offences upon complaint, section 
191; 

(5) Power to take cognizance of 

offences upon police reports, sec- 
tion 191 : 

(6) Power to conunit for trial, section 

206. 
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mi 



SoBea 



^ 



&4 



B T THE 

District 
Magib- 

TBATJI 



By t h 
Log A 

GOVBRII 
MBNT 



n 



0) 



(2) 

(8) 

(4) 



(«) 



Power to make orders probibiting 
repetitions of nuisances, section 
143: 

Power to make orders under sec- 
tion 144 : 

Power to boldjinquests, section 1 74 : 

Power to take cognizance of 
offences upon complaint, section 
191: 

Power to take cognizance of 
offences upon poUce reports, 
section 191. 



Power to call for records, section 
435. 
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Abdnoted finales, 278. 
Absconder, trial of, 43, 134. 
Accomplice, pardon to, 170. 
Accused, 

absence, 259. 

appearance in Court, 7, 113. 
evidence taken in presence of, 186. 
examination of, 115, 149, 176, 192. 
may be defended by pleader, 172. 
trial in absence, 43, 44, 130, 134. 
Acquittal, appeal from, 214, 227. 

composition has effect of, 181. 
effect of previous, 207. 
proof of previous, 258. 
Acts, references to, 
India, 

XVIII of 1860, 108. 
XXXIV of 1850, 18. 
XIII of 1856, 14. 

III of 1858, 18. 
XXXVI of 1858, 236. 
Vof 1861, 31,66,75. 
VI of 1864, 18. 

V of 1876, 18. 
XXVII of 1871, 18. 

IV of 1877, 14. 
Ill of 1884, 14. 

Bombay Acts, VIII of 1867, 2. 
Bengal Begulations, 

XX of 1817,66. 

III of 1818, 250. 
Bombay Begulations, XXV of 1827, 260. 
Madras Begulations, 

XI of 1816,2,18. 
II of 1819, 260. 

IV of 1821,.2. 
Adjournment : See Remand. 
Administrative authority, powers, 8, 
Admiralty jurisdiction, 95, 100, 101. 
Advocate : See Pleader, 
Advocate-General, 

definition, 6. 

A i« J .X «., . power to withdraw prosecution, 168. 
Affidavits, 274. 

Alienage, disqualification for juror. 146. 
APPEALS—Chap. XXXI. 

in contempt* cases, 245. 
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Appellate Ooart, powers of, 215. 
Army Act, 1881, 278. 
Aneet, 26*S6. 

for preTention of oognizable offenoe, 78. 
private persoiiB, 88. 
prooedore on, 41. 
without warrant, 80. 
Anaolt, 

certifioate of diimissal, 183. 
■ecnrity on oonviotion, 68. 
Afleemblies : See Untawful Assemblies, 
AflBeflBon, trial by, 142. 

how ohoeen, 149. 
liability to serve as, 166. 
opinions of, 161. 
Assiitanoe to police and Magistrates, 28. 
Asristmt Sessions Judges, 9, 12. 

confirmation of sentence, 199. 
Assiie-trials : See Sessions-trials, 
Attachment of property of absconder, 41. 
AUSTRIA CRIMINAL PROCBDURE CODE, 62, 84, 134, 138, 174, 

198, 196, 210, 217, 223, 227, 264. 
Autrrfois acquit, 208. 

B 
BAIL— Ohap. XXZIX. 
Beeeariay on limitation, 105. 
Begging : See Vagahonds, 
Behavionr : See Security, 
BELGIUM PENAL CODE, 19, 23, 94, 171. 
Benches, 11, 140, 141. 

hearing of adjourned cases, 184. - 
Bluntschli quoted, responsibility for official acts, 70. 
Bond, for good behaviour, 65. 

cancellation by District Magistrate, 67. 
provisions as to, 260. 
Breaking of doors for arrest, 28. 

to get at dead body, 93. 



Cassation^ 221—227. 

See Revision^ Cmrt of Cassation, 
Challenges to jurors, 146. 
Charge to jury, 164. 
CHARGE, THE-Chap. XIX. 

alteration of, 123. 

alternative, 127. 

effect of error in, 122, 124. 

form and particulars, 121. 

joinder of, 125. 

omission to prepare charge, 272. 

when framed in inquiries, 116. 

when framed in trials, 135. 
Chemical Examiner; 258. 
CHINA PENAL CODE, 171, 203, 216. 
Civic degradation, 18. 
Civil Courts power as to offences against justicei 240. 
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deposition admissible, 258. 
examination of lunatics, 236. 
Cognizable offence, 6. 

procedure when suspected, 80. 
Cognizance of offences, 103, 106. 
COMMISSIONS— Chap. XL. 
Commissioners of Police, 1. 
COMMITMENT INQUIRIES— Chap. XVin. 

commitment how quashed, 118. 
Commutation of sentences, 206. 
Compensation, 

out of fine, 276. 
to accused, 132. 

to person groundlessly arrested, 279. 
Complainant, expenses of, 276. 
Complaint, 

definition, 3. 
dismissal of, 112. 
examination of complainant, 110. 
non-appearance of complainant, 131, 138. 
vexatious, 132. 
withdrawal of, 132. 
Compounding offences, 179. 
Confession, 86. 

conviction on, 130, 135, 143. 
to police, 85. 
Confinement, 

punishment in Italy, 19. 
search for persons in, 60. 
Confirmation of sentences, 198. 
Confiscation, on conviction; 264. 

Contempts, procedure in cases of, 242. • 

Contraventions, 8. 
Conviction, 

charge of previous, 162, 182. 
consequences in various countries, 18. 
effect of previous, 207. 
on plea, 136, 213. 
proof of previous, 268. 
taking security on, 53. 
Copies, 

admissible as evidence, 102. 
of charge given free, 116. 
of judgment given to accused, 197. 
of proceedings, 277. 
Coroner's inquiries, 83, 92. 

exclusion of public, 185. 
Corpus Delicti, rules for establishing in France and Italy, 87. 
Counsel : See Pleader, 
Cour d^ Assises : See Sessions-trials, 
COURT OF CASSATION, rulings, 23, 24, 66,81, 104,113, 120, 127, 130, 

131, 133, 149, 152, 166, 158, 209, 221, 225, 240, 243, 264, 268, 277. 
Courts of Magistrates, powers, 17. 
Criminal Courts, 

classes, 7. 
court of session, 9. 
correctional courts in France, 8. 
German police courts, 8. 
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Orixninal Courts, 

powers, 16. 

Presidenoy Magistrates, 12. 

pablio may have access, 184. 
Oriminal Procedure Ck>des: See Attstria, Belgium, France, Germany, Italy, 

New York, 
Gross-ezaminatioD, Stephen on, 136. 
Cumalatiye sentences, 21, 126, 204. 



Dalton, quoted, 

security for peace, 54. 
security for good behaviour, 61. 
Deaf-mute, procedure in case of, 174. 
Death, sentence of, 196. 
DENMABE PENAL CODE, 19, 22, 203. 
Destruction of libellous matter, 263. 

See Confiscation, 
Detention preventive, 19. 
Diary of police investigation, 90. 
IHoey^ on general warrants, 48. 
Distraint- warrant, 201, 274. 
District, 9. 
District Magistrate, 9. 

abducted females, 279. 

cognizance of offences, 103. 

commissions, 266. 

head of magistracy, 12. 

power to osXL for records, 220. 

power to hear appeals, 211. 

power to order commitment, 222. 
^ powers, 16, 20, 67, 228. 

withdrawal of oases, 269. 
Document, 

rules for production of, 45. 
when may be impounded, 62. 



Easements, dispute concerning, 77. 
Enhancement of sentence, 216, 224. 
Errors of law, 

revision of, 221, 226. 
effect of, 270-274. 
Europeans, criminal proceedings against, 228 — 236 . 

j ury for trial of, 234. 
European British subject, 

by whom triable, 228. 
definition, 6. 

offence in Native State, 101. 
when may claim a jury, 231. 
writ of habeas corpus, 234, 249. 
European Vagrants, 62. 
Evidence, how recorded, 188—192. 

how recorded in summary trials, 141. 
record in absence of accused, 268. 
taken in presence of accused, 186. 
Examination of accused, 116, 149, 176, 192. 
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Examination of witnesses, 115, 149, 175, 192. 
EXECUTION OF SENTENCES-Chap. XXVIIL 
Executive : See Administrative authority. 
Exemption : See Witnesses^ Jury, 
Expenses of witnesses, 276. 
Extradition, 101. 
Extradition Act, 1870, 250. 

F 

Fine, 

compensation out of, 276. 
sentence of, 17. 
warrant for levy of, 201. 
Flagrant delict, rules in France fpr invQSJbigftUon, 81. 
Forest offences, 8. 
Forms, 280. 

Foster, on self-defence, 27. 
France, 

assize courts, 86. 
correctional courts, 7, 86. 
police courts, 7, 86. 
FRANCE, CRIMINAL PROCEDURE CODE, 38, 43,'44, 61,81,82,83, 89, 
90, 96, 104, 113, 127, 130, 133, 138, 148, 149, 150, 152, 154, 
157, 160, 161, 172, 174, 175, 187, 18^, 201, 209, 212, 221, 223, 225, 
227, 240, 243,251,268,277. 
FRANCE, PENAL CODE, 19, 28, 56, 94, 171. 
Fugitive Offenders Act, 1881, 96. 

General Search, power of, 47. 
General Warrants, 47. 

GERMANY, CODE OF JUDICIAL ORGANIZATION, 142, 143, 147, 160, 

169,173,186,188,243,251. 
GERMANY, CRIMINAL PROCEDURE CODE, 40, 46, 50, 52, 84, 93, 96, 
109, 113, 133, 134, 137, 140, 152, 157, 158, 159, 161, 173, 174, 178, 
188, 195, 200, 210, 217, 223, 227, 228, 254, 257, 260, 264, 276, 282. 
GERMANY, PENAL CODE, 21, 56, 57, 104, 105, 110, 254, 264. 
Germany, Postal Law, 46. 
Governor-General in Council, 

appointment of Public Prosecutors, ^50. 
power to remit sentences, 206. 
power to suspend officers, 15. 



Haheas Corpus : See High Court, 
Baheas Corpus Act, 250. 
Habitual Criminals Act, 1869, 60. 
Habitual offenders, 

arrest of, 32. 

commitment of, 182. 

security from, 58. 
Hale, on arrest, 27. 
bail, 255. 
Handcuffing, of prisoner, 28. ' 
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baU,*258,255. 
diBinterment of bodj, 94. 
forfeiture of bond, 261. 
power of arrest, 32, 34. 
Beourity for good behaviour, 61. 
secarity for peace, 64. 
BiliSt qootedi interrogation of accoaed, 149. 
High Court, 

cognisance of offences, 106. 
confirmation of death-sentence, 198. 
decides yenne in donbtfol cases, 99. 
definition, 4, 142. 
list of jurors for, 162. 
may quash commitment, 118. 
powers, 17, 220. 
power to make rules, 280. 
power to stay proceedings, 144. 
revision, 224—228. 
transfer of cases, 266. 
trials before, 142—159. 
verdict when to prevail, 159. 
writ of habeas oorpuif 234, 249. 
Highway, assemblies on, 68. 

obstructions on, 71. 
HOLLAND PENAL CODE, 18, 19, 21. 
Honorary Magistrates, 11. 
HUNGARY PENAL CODE, 18, 19, 21. 



IMMOYEABLB PBOPEBTT, DISPUTES AS TO— Chap. XIL 

decision of disputes, 76. 
restoration of, 264. 
Impounding of document, 52. 
Imprisonment, 17. 

in default of fine, 20. 
Informality : See Errort. 
Information, by owners of land, 25. 
cognizable cases, 79. 
duty of public, 24. 
village officials, 25. 
Injunction, in urgent oases of nuisance, 74. 
Inquests, 92. 
Inquiry, 

definition, 4. 
place of, 95--102. 
power to order further, 222. 
INQUIRIES PRELIMINARY TO COMMITMENT— Chap. XVni. 
Insanity, 236--240. 
Inspector-Gteneral of Jails, 238. 
Inspector-Gteneral of Police, powers of, 56. 
Interest, ground for disqualification, 281. 
Interpretation-clause, 8—6. 
Investigation, 

by police, 80—94. 
definition, 4. 
IRREQULAB PROCEEDINOS-Chap. XLV. 
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ITALY, CRIMINAL PROCEDURE CODE, 19, 25, 44, 51, 52, 82, 84, 85, 99, 
109,111,113,134,135,137,138,145, 164, 166, 161, 172, 175, 181, 
186^ 186, 188, 200, 202, 224, 241, 242, 262, 266, 267, 273, 276. 

ITALY, PENAL CODE, 19, 84, 109. 

J 

Judge, 

duty in jury-trials, 165. 
how far disqualified by interest, 281. 
JUDGMENT—Chap. XXVI. 

copy to be given to accused, 197. 
Judicial proceeding, definition, 4. 

Juge d' Instruction, duties of, in France, 81, 82, 83, 86, 89, 90. 
Jurisdiction, 

of criminal courts, 95. 
Patels in Bombay, 2. 
protection for acts within, 108. 
village-heads in Madras, 2. 
Jurors, exemptions, 166. 
objections to, 146. 
illness of, 148. 

penalty for non-attendance, 168. 
Jury, trial by, 143. 

locking up, 163. 

number of, 146. 

verdict of, 168. 

Jury, in nuisance cases, 73. 

European British subject may claim, 231. 
Europeans and Americans, 236. 
Jury-list, 166—167. 

for High Court, 162. 
Justice of the Peace, 13, 14, 228. 

what interest disqualifies, 281. 
Justices in England, explanation to Superior Court, 228. 
jurisdiction, 139. 
when bound to commit, 116. 
maintenance cases, 247. 
Juvenile offenders, reformatories for, 205. 



Kidnapped females, 278. 

L 
Landowner, 

duty to inform, 25. 
execution of warrants, 39. 
Legislative Council, India, 2. 
Letters, procedure for production of, 46. 
Libels, search-warrant for, 47. 

destruction of copies on conviction, 264. 
Limitation, for prosecution of offences, 103—106, 112. 
Living ston, on examination of accused, 176. 
Local Government, appeal against acquittal, 214. 

duty as regards lunatics, 237 — 240. 
may appoint place of custody, 274. 
may appoint public prosecutors, 250. 
may confer powers, 22. 
may decide language of ooorts, 282. 
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Looal GoYemmenfc, 

may introduce jury trials, 143. 

powers in nuisance oases, 76. 

power to form divisions and districts, 9. 

power to suspend, 15. 

remission of sentences, 206. 

sanction of, for certain prosecutions, 108. 
LOmSIANA CRIMINAL PROCEDURE CODE, 28,34, 67,64, 158, 178, 

184, 187, 263, 273. 
Louisiana Evidence Code, 192. 
LOUISIANA PENAL CODE, 24, 70, 182, 193. 
LUNATICS-Chap. XXXIV. 

M 

Madras, powers of heads of villages, 2, 18. 
Magistrates, 

how far disqualified by interest, 281. 

may disperse unlawful assembly, 68. 

power to arrest, 35. 

powers, 17, 286—290. 

public when to arrest, 23. 
Maintenance, of wives and children,. 246. 
JUatidat d^Amener, 38. 
Measures, power of police regarding, 79. 
Medical officers, 

duties in Italy, 25. 
exempt from service as jurors, 165. 
legal obligations in Italy and Germany, 93. 
Metropolitan police orders, 

arrest of prisoners, 27. 

search of prisoners, 29. 
Military force, in dispersing not, 69. 
Municipal Corporations^qt, 1882, 75. 

N 

Native States, offences committed in, 101. 

Naturalization Act, 1870, 147. 

NEW YORK CRIMINAL PROCEDURE CODE, 34, 55, 57, 104, 119, 152, 

173, 181, 187, 193, 209, 214, 217, 247, 273. 
NUISANOES-Chaps. X, XL 

Magistrate may order removal, 71. 

Magistrate may prohibit continuance, 74. 

O 

Oath, 

for jurors, 148. 
in France, 188. 
in Italy, 187. 
Offences, 

against justice, cognizance of, 106. 

procedure in case of, 240 — 246. 

by whom triable, 16. 

cognizance by Magistrate, 103. 

committed in Native States, 101. 

compounding of, 180. 

private offences, 109. 
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Offences, 

separate, 126. 

triable sninmarily, 138. 
Old Metal Dealers' Act, 49. 

P . 

Pardon, to accomplice, 170. 

Patels in Bombay, powers, 2. 

Peace : See Security for Peace* 

Penal action, 113. 

Penal Codes : See Belgium^ Denmark, France, Germany ^ Solland, 

Hwngary, Italy^ Louisiana^ New Tork, Btissia, Sardinia, 
Penal ordinance in Germany, 140. ^ 

Penal Servitude Act, 1864, 60. 
Plea, conviction on, 130, 135, 143, 213. 

of former acquittal, 208. 
Pleader, 

definition, 6. 
duty of counsel, 172. , 
Honorary Magistrate,' 11. 
may defend accused, 172. 
Police, 

preventive action of, 78. 
public when to assist, 23. 
Police Courts, 

France, 7, 130. 
Germany, 8. 
Police-diary of investigation, 90. 
POLICE INVESTIGATIONS— Chap. XIV. 

calling of witnesses, 83. 
statements to police, 84. 
report, 88, 90. 

case when sent to Magistrate, 89. 
Police-station, . • 

definition, 5. 

powers of officer in charge of, 6S, 79. 
Police-officer, duty to inform, 78. 
Political agent, offence in Native State, 101. 
Possession, disputes concerning, 76. 
Powers of Magistrates, 286—290. 

limit of powers as Magistrate, 10. 
may require attendance of witnesses, 83. 
power of arrest, 30. 
Prescription of punishments, 104. 

Presidency Magistrates, 12, 103, 114, 191, 212, 219, 228, 275, 279. 
Prevention of Crime Act, 49, 69, 60. 
Preventive action of police, 78. 
PREVENTION OF OFFENCES, 53—79. 
Prisoner : See Accused, 
Prisoners' Counsel Act, 115. 
Prisons Act, 1877, 29. 
Private person, duties of, 23. 
Proclamation for absconder, 41. 

Procureur of the Republic, duties of, in France, 81, 86, 87, 261. 
Property : See Immoveable, Stolen, 
disposal of, 261. 
found on accused, 29. 
Prosecutions, sanction for, 106—110. 
power to arrest, 31, 34. 
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Pablio, dnttee of, 28, 24. 

PnbUo Heftlth Aot, 1876, 75. 

Pablio nnisanoes : See yuisanoes, 

Publio prosecutor, 6, 260, 267. 

Pablio property, preyention of injoiy to, 79. 

Punishments, 18. 

oumnlation, 21. 

Q 

Queen*6 Bench^ Jurisdiction in India and Colonies, 16. 

» 

R 

Record of evidence, 189. 

oases of contempt, 244. 
REFERENCE AND REVISION— Chap. XXXII. 
Reformatories, 206. 
Register of bad characters, 61. 
Regisations : See Aets. 
lUhabilUation des ootidatMUs, 61. 
Remand, 178. 

Remission of sentences, 206. 
Removal from office, 15. 
Repeal schedule, 288. 

Revenue Courts, power as regards offences against justice, 240. 
RBVISION-Chap. XXXII. 

powers of High Court, 224—228. 
report to High Court, 222. 
Rights of way, 72. 
Riot, 

public to assist in suppression, 23. 

rules for dispersing, 69. 

security on conviction, 53. 
Riot Act, 68. 
Rogue and vagabond, 58. 
RUSSIA PENAL CODE, 18, 19. 

S 

Sanction for certain prosecutions, 107—110. 

SARDINIA PENAL CODE, 19. 

SCOTCH LAW, referred to, 27, 64, 104, 106, 119, 120, 149, 169, 170, 172, 

181, 187, 188, 198, 248, 251. 
Search, provisions relating to, 51, 87. 
of arrested person, 28. 
for confined person, 50. 
warrant of arrest, 27. 
women, 30. 
Search-warrants, 46. 
Secretary of State, 

may order apprehension of fugitive offender, 102. 
power as regards arrested prisoners, 29. 
power to detain letters, 46. 
power to order exhumation, 95. 
power under Territorial Waters Jurisdiction Act, 96. 
Security for good behaviour, 53. 
Security for peace, 55—63. 
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Sentences, 17. 

commntation of) 206. 
confirmation of, 198. 
onmnlation, 20, 204. 
enhancement of, 216, 224. 
ezecntion of, 200. 
SeBMons Conrt, 9. 

cognizance of offences, lOo, ^4i. 
power to call for records, 229. 
powers, 17. , 

power to order commitment, 222. 
what appeals lie to, 212. 
Sessions Division, 8. __,,, 

SESSION-TRIALS— Chap. XXIII. 
assessors how chosen, 149. 
dnty of Jndge, 154. 
duty of jury, 165, 168. 
illness of juror, 148. 
jurors how chosen, 146. 
previous conviction, 162. 
objections to jurors, 146. 
trial by jury or assessors, 142. 
verdict, 166. 
when to prevail, 159. 
Solitary confinement, 17. 
Special Magistrate, 14. 
Statutory limitations, 112. ^ 

Statutory protection from prosecution, 108. 
Stephen, Sir J., on examination of accused, 176. 
Stolen property, 

disposal of , 262, 265. 
search-warrant for, 48. 
Sub-division, 4, 9, 10. 

Subordinate Magistrates, 10, 12. ^ , ,oo 

procedure when case beyond powers, 182. 
Summary Jurisdiction Act, 1879, 63, 64, 98, 221. 
SUMMARY-TRIALS— Chap. XXU. 
Summons, 36. 

service in Italy, 44. 
to produce document, 45. 
Summons-case, 6. ^^ 

SUMMONS-CASES, TRIAL OF— Chap. XX, 
Sunday, arrest on, 40. 
Supervision by police, 60, 62. 
Suspension, 15. 

of exercise of profession, 18, 20. 
of sentences, 206. 
Suspicions deaths, 

information concerning, 26. 
inquiries regarding, 91. 
Suspicions property, disposal of, 265, 



Technical errors, effect of, 272. 
Telegrams, procedure for production of, 46. 
Territorial Waters Jurisdiction Act, 1878, 96. 
Transfer of cases, 105, 266—269. 
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Trial, place of, 95—102. 

publicity of, 184—186. 

Beveral ofFences, 125. 
Tribunal, correctional, 7, 133. 

proceedings, 8. 
Tribunal de Police, 7, 130. 



UNLAWFUL ASSEMBLIES— Ohap. IX. 
Unnatural deaths. 26. 
Unsoundness of mind, 174, 236—240. 



1 



Vagabonds, 

arrest of, 31. 
France and Belgium, 56. 
New York, 67. 
security from, 55. 
Vagrants, in England, 58. 
Venue, provisions regarding, 95 — 102. 
Verdict, 156. 

questions to jury, 157, 158. 
when to prevail, 159. 
when Judge disagrees, 160. 
Village-officials, duties of, 25. 
Village-police, duties of, 25. 



W 
Warrant of arrest, 37—41. 

when may issue in lieu of summons, 44. 
Warrant-case, 6. 

WARRANT-CASBS, TRIAL OF, 133. 
Weights, power of police regarding, 79. 
Whipping, 17. 

abolition of, 19. 

who may be whipped, 203. 

who to carry out sentence, 202. 



Witnesses, 



demeanour, 192. 
deposit of expenses, 137. 
disqualification, 18, 134. 
examination of, by police, 83. 
exemption from appearance, 37. 
heard in presence of accused, 187. 
payment of expenses, 276. 
record of evidence, 141, 188—192. 
refusal to answer, 245. 
relatives in France, 7 — 162. 

Germany, 134. 
who may refuse to testify, 134. 



Zenana, breaking open of, 27. 
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